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JOINT APPENDIX 


[Filed February 7, 1955] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


WILLARD J. LUFF, ) 
Davidsonville Road, 
Gambrills, Maryland, and 


JOHN W. SLACKS, 
4356 East Elmwood Street, 
Tucson, Arizona, 


Plaintiffs, 


) 

) 

) 

) 

) 

) 

) 

) 

MORRIS F. LUFF, 
2153 California Street, N. W., ) 
Washington, D. C. ) 
) 

) 

) 

) 

) 

) 

) 

) 

) 


Civil Action No. 557-55 


RUTH K. LUFF, 
2153 California Street, N. W., 
Washington, D. C., and 


GEORGE M. HUMPHREY, Secretary of 
the Treasury of the United States, 
Treasury terre 
Washington, D. C., 


Defendants. 
COMPLAINT FOR INJUNCTION PENDENTE LITE, 
DECLARATORY JUDGMENT, AND GENERAL RELIEF. 

1. The Court has jurisdiction of this action by virtue of Title 11, 
Section 306, of the District of Columbia Code (1951) and the Declaratory 
Judgment Act of 1948, 28 U.S. Code,Sections 2201 and 2202. The amount 
in controversy exceeds Three Thousand Dollars, exclusive of interest 
and costs. : 

2. The plaintiffs are citizens of the United States and their resi- 
dences are as set forth in the caption hereof. They bring this action in 
their individual rights and as co-partners under the name of Willmore 
Engineering Company, as hereinafter set forth. ) 
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3. The defendants, Morris F. Luff and Ruth K. Luff, his wife, 


are sued herein in their own rights as hereinafter set forth. The defen- 


dant, George M. Humphrey, is sued in his official capacity as Secretary 
of the Treasury of the United States. 

4, The plaintiffs, Willard J. Luff and John W. Slacks, and the 
defendant, Morris F. Luff, are the individual members of the partner- 
ship Willmore Engineering Company, said partnership having been formed 
originally in 1943 between the said Willard J. Luff and the said Morris 
F. Luff. In 1944, the said John W. Slacks became a partner in the firm. 

5. The partnership Willmore Engineering Company, during the 
period of its active existence, was a professional partnership formed 
for the performance of technical, engineering, managerial, supervisory, 
accounting, and cost control services in connection with contracts, sub- 
contracts, and special emergency authorizations and commitments made 
by and with the United States Maritime Commission, under war powers, 
for the production of winches for transport vessels of the United States 
necessary to the prosecution of World War IL. The production activities 
were conducted by Willard J. Luff and John W. Slacks in plants located 
at Holyoke, Massachusetts, and elsewhere. Willard J. Luff, a highly 
trained and experienced professional engineer performed the technical, 
engineering and supervisory services in connection with said winch 
production project; John W. Slacks, in co-operation with Willard J. 

Luff, contributed his knowledge and experience and services in industrial 
engineering work, and as a certified public accountant, and designed, 
installed and supervised the system of material and production controls 
utilized on the project, and assisted the said Willard J. Luff in the super- 
visory and managerial duties of the firm; and Morris F. Luff performed 
non-technical services in connection with the operation of the head- 
quarters office of the firm in Washington, D. C. 

6. The duration of said partnership was confined and limited to 
the performance of said winch production project for the Maritime Com- 
mission, and upon the completion of that work, in or about August, 1945, 
it ceased to be active as a going concern. It had at no time engaged in any 
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other business than that for which it had been formed, as aforesaid, and 
after August, 1945, no further business was planned or undertaken by 
said partnership. Upon the completion of said winch production project 
it became and was dissolved except for the limited purpose of liquidating 
its affairs and winding up its business. Its only asset was a claim against 
the United States for substantial sums of money unpaid, due and owing by 
the Maritime Commission to said partnership for its work for said Mari- 
time Commission, as aforesaid. 

7. Commencing in or about August, 1945, all three of said part- 
ners, namely, the plaintiffs, Willard J. Luff and John W. Slacks, and 
the defendant, Morris F. Luff, as liquidating partners of the said Will- 
more Engineering Company, expended much time and effort endeavoring 
to secure the payment of the partnership claim by prosecuting said claim 
before the Maritime Commission under various war-time Acts of Congress 
and administrative procedures set up in the Commission for the settle- 
ment and payment of war contracts, but without success. Much of the 
burden of presentation of said claim fell upon the said Willard J. Luff 
and the said John W. Slacks, because of their intimate knowledge of the 
technical and accounting details of the winch production project, and they 
were assisted throughout by their said partner, the defendant, Morris F. 
Luff. 


8. In September, 1949, having failed to prevail in the assertion 
of said partnership claims under administrative procedures, said three 


partners employed and retained R. Sidney Johnson, Esquire, a member 

of the bar of this Honorable Court, as their attorney to represent them 

individually and as co-partners of said Willmore Engineering Company 

in the prosecution of the said claim against the United States, and said 

partners undertook, promised and agreed to pay to said attorney, Johnson, 

for his services, a fee which was to be contingent and payable out of any 

amounts or funds recovered on said claim. The said attorney, R. Sidney 
4 Johnson, so employed and retained by said partnership, has con- 

tinued to act for said partnership in all matters concerned with the prose- 

cution of said claim, and still is the attorney for the'firm, for the purpose 
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of collecting or assisting said partnership in the collection of moneys 
now determined and awarded against the Government in favor of the said 


Willmore Engineering Company in payment of said claim, as hereinafter 


more particularly set forth. | 
9. On December 5,1949, said three partners, acting by and 


through their said attorney, filed suit in the United States Court of 
Claims, upon said claim, being Case No. 49, 392 in said Court, entitled 
"Willard J. Luff, Morris F. Luff, and John W. Slacks, Plaintiffs, v. 
United States, Defendant”, and said three partners, and particularly the 
said Willard J. Luff and Morris F. Luff, acting for the firm and in close 
co-operation with said partnership attorney, devoted much time and 
made diligent efforts in the joint prosecution of said suit continuously 
until its termination on November 6, 1951, when it was dismissed by said 
Court of Claims on technical grounds. 

10. Said three partners, further acting for the liquidation of the 
affairs and business of said Willmore Engineering Company, and in the 
prosecution of its said claims against the United States, were required, 
and did, in the years 1951, 1952, and 1953, to resist and defend in this 
Honorable Court an action for damages for civil fraud brought by the 
United States, wherein, in substance it was alleged that the said claims 
of said partnership were fraudulent, this being Civil Action No. 1702-51, 
entitled "United States of America, Plaintiff, v. Willard J. Luff, Morris 
F. Luff, and John W. Slacks, individually and as co-partners doing 
business as Willmore Engineering Company, Defendants". The said 
Willard J. Luff and Morris F. Luff, individually, and on behalf of their 

3) co-partner, John W. Slacks, worked diligently together with the 
said partnership attorney in the defense of said action from the time it 
was instituted in April, 1951 until, after several days of trial in open 
court, ending on March 10,1953, Judge Ben Moore, presiding in this 
Court, directed a verdict in favor of the said partner-defendants, upon 
motion of said attorney, and thereafter entered judgment upon said ver- 
dict. The plaintiffs pray that the Court take judicial notice of the file and 
proceedings in said Civil Action No.1702-51, and that the same be read 
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+) 
and considered as a part of this Complaint. : 

11. In the years from 1949 through the early part of 1954 the 
said Willard J. Luff and Morris F. Luff, acting for all three said part- 
ners of the said Willmore Engineering Company, in their continuing 
effort to collect said claim against the Government and to liquidate the 
affairs and business of said partnership, secured the introduction in 
Congress of several bills for the relief of the said partnership and the 
payment of its said claims. One of said bills, H.R. 6053, introduced 
in the 82nd Congress, was brought to lengthy hearings before the Sub- 
committee on Claims of the House of Representatives in the months of 
May and June, 1952. The plaintiff, Willard J. Luff, and the defendant, 
Morris F. Luff, represented and assisted by said partnership attorney, 
prepared and presented evidence and testimony in support of said claim 
before said Subcommittee, said partners and said attorney working togeth- 
er in unison at all times for the interest of all three said partners of 
the said Willmore Engineering Company. : 

12. The aforesaid hearings on H.R. 6053 resulted in the intro- 
duction in Congress of a bill known as H.R. 7258 in the 83rd Congress, 
2nd Session, for the relief of the said Willmore Engineering Company, 
said bill having been sponsored on behalf of the said partnership Willmore 

Engineering Company by Representative Frank Small, Jr., of 
Maryland, at the special instance and request of the plaintiff Willard J. 
Luff, who is a resident of Maryland and was a constituent of said Con- 
gressman. And said Congressman, acting on behalf of the plaintiff, 
Willard J. Luff, and assisted from time to time by the said Willard J. 
Luff, and the defendant, Morris F. Luff, was enacted into law, and is 
now known as Private Laws Nos. 495 and 501, 83rd Congress, 2nd 


Session. Said Private Laws are quoted as follows, to wit: 


Private Law 495 - 83rd Congress 
Chapter 443 - 2nd Session 
H. R. 7258 | 
For the relief of Willmore Engineering Company 


Be it enacted by the Senate and House of Representatives of 
the United States of America in Congress assembled, That 
the Secretary of Commerce and Willmore. Engineering 
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Company each shall appoint an arbitrator, and they together 
shall appoint a third arbitrator, these three to serve as a 
Board of Arbitrators who shall, after having heard the evi- 
dence, determine and certify to the Secretary of the Treasury 
any amount which in their judgment would be required to satisfy 
any obligations of the United States to the Willmore Engineer- 
ing Company for services and expenses in connection with its 
contract and the breach of it, if any, with the United States 
for production of winches for transport vessels necessary to 
the prosecution of World War I, pursuant to special emer- 
gency authorizations and commitments under war powers, for 
which it is alleged the United States has failed to provide ade- 
quate payment. To the extent not inconsistent with this Act, 
the provisions of Title 9 of the United States Code shall be 
applicable to proceedings under this Act. Any cost arising in 
the arbitration of these claims shall be fixed by the arbitra- 
tors and assessed equally between the Government and the 
claimants. 

Approved June 30, 1954. 


Private Law 501 - 83rd Congress 
Chapter 464 - 2d Session 
H. J. Res. 553 
JOINT RESOLUTION 


To amend the Act of June 30, 1954 (Private Law 495, Eighty- 
third Congress). 


Resolved by the Senate and House of Representatives of the 
United States of America in Congress assembled, That the 
Act of June 30, 1954 (Private Law 495, Eighty-third Congress), 
is amended by adding at the end thereof the following section: 
"Sec. 2. The Secretaryofthe Treasury-is ‘authorized and 
directed to pay, out of any money in the Treasury not other- 
wise appropriated, to the Willmore Engineering Company a 
sum equal to the amount certified to him under the first sec- 
tion of this Act. The payment of such sum shall be in full 
settlement of all claims of the said Willmore Engineering 
Company against the United States for compensation for such 
services and expenses: Provided, That no part of the amount 
appropriated in this Act in excess of 10 per centum thereof 
shall be paid or delivered to or received by any agent or at- 
torney on account of services rendered in connection with this 
claim, and the same shall be unlawful, any contract to the con- 
trary notwithstanding. Any person violating the provisions of 
this Act shall be deemed guilty of a misdemeanor and upon 
conviction shall be fined in any sum not exceeding $1, 000. 00". 
Approved July 6, 1954. 
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13. Prior to the passage of said Private Laws, the Committee 
on the Judiciary of the United States Senate made its Report No. 1458, 
and included therein a prior report known as House Report No. 1330, in 
which the facts found by Congress pertaining to said claim of said partner- 
Ship, Willmore Engineering Company, are stated. A copy of said Senate 
Report No. 1458 is hereto attached, and prayed to be considered as a 
part of this Complaint. 

14. At all times subsequent to the aforesaid dissolution of said 
partnership, Willmore Engineering Company, and during the efforts of 
said three partners to liquidate said partnership affairs and to enforce 
payment and collection of said partnership claims against the United 
States, as hereinbefore set forth, the plaintiffs, Willard J. Luff and 
John W. Slacks, duly performed their duties as liquidating partners, 
together with their said co-partner, the Defendant, Morris F. Luff, and 
at all times the said Willard J. Luff and John W. Slacks acted in honesty 
and sincerety for the best interests of all three of said partners, rely- 
ing implicitly upon the supposed honesty, integrity, and bona fides of 
their said co-partner, Morris F. Luff; and on June 19, 1954, the said 
plaintiffs, in good faith, and while stil] continuing to believe in and rely 
upon the bona fides and good faith and honesty of the said Morris F. Luff, 
and without notice or knowledge of the fraudulent intentions, @signs and 
purposes of the said Morris F. Luff, as hereinafter set forth, entered 
into the following agreement in writing: 

“AGREEMENT Washington, D. C. 
June 19, 1954, 


WE, THE UNDERSIGNED, for the purpose of finally resolving 
settling, and liquidating all our rights, interests and obliga- 
tions in the partnership known as WILLMORE ENGINEERING 
COMPANY of Washington, D.C., hereby mutually agree to 
arbitration, and we hereby irrevocably appoint, delegate, au- 
thorize and empower EUGENE D. HEGARTY of Annandale, 
Virginia, as our arbitrator to hear, investigate, and arbi- 
trate a final determination for all and each of us in our names 
and places on all matters concerning our former and present 
relationships pertaining to WILLMORE ENGINEERING COM- 
PANY, and as the arbitrator for WILLMORE ENGINEERING 
COMPANY on the Board of Arbitrators to be created under a 
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pending bill in Congress, H.R. 7258, in the event it is 
enacted and becomes law. 


Signed 
Appointment as Arbitrator 
under terms set forth in the Morris F. Luff 
agreement stated above is Willard J. Luff 


hereby accepted: : John W. Slacks 
/s/ Eugene D. Hegarty 


WITNESS: 
/s/ Lawrence B. Slater 


Witness as to John W. Slacks 
/s/ Charles J. Casper" 


15. On or about July 31,1954, the said Eugene D. Hegarty pur- 
ported to hold a meeting, at which were present the said Hegarty, the 
defendants, Morris F. Luff and Ruth K. Luff, his wife, one Craigin 
Donaldson, and the plaintiff, Willard J. Luff. The plaintiff, John W. 
Slacks, was given no notice of said meeting, and was not present. At 
said meeting, the defendants, Morris F. Luff and Ruth K. Luff, his wife, 
falsely, fraudulently and deceitfully declared and represented to the said 
Eugene D. Hegarty that they, the said two defendants, and none other, 
were the co-partners of Willmore Engineering Company; that the plain- 
tiffs, Willard J. Luff and John W. Slacks had-"abandoned" said partner- 
ship and were no longer partners therein; that the aforesaid agreement of 
June 19,1954, had been signed by Ruth K. Luff, as a partner and party 
in interest in the Willmore Engineering Company; and that the said two 
defendants, Morris F. Luff and Ruth K. Luff, his wife, were the sole 
owners of the claim of said partnership against the United States, and 

entitled to receive the benefits of any award made pursuant to 
said Private Laws, to the exclusion of the plaintiffs, Willard J. Luff 
and John W. Slacks, as partners. 

16. Promptly upon learning of the false, fraudulent and deceit- 
ful intent and purposes of the said defendants, Morris F. Luff and Ruth 
K. Luff, his wife, the plaintiffs did, to wit, on August 4,1954, repudiate 
and rescind said agreement of June 19,1954, insofar as it purported to 


appoint the said Eugene D. Hegarty as arbitrator between the partners 


of the said Willmore Engineering Company, and revoked all power and 
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authority therein given the said Eugene D. Hegarty to act as arbitrator 
between them and the said Morris F. Luff, and thereafter, the plain- 
tiffs refused to participate in or to be bound by any further attempts of 
the said Morris F. Luff and the said Eugene D. Hegarty to conduct 
such arbitration. 

17. The plaintiffs aver that, notwithstanding the confidence and 
trust theretofore reposed in him as their partner in said Willmore 
Engineering Company, and in violation of his fiduciary obligations and 
duties as one of the liquidating partners of said firm, the said Morris F. 
Luff alienated and estranged himself from the plaintiffs and the said 
partnership attorney, R. Sidney Johnson, Esquire, and withdrew from 

further association with the plaintiffs, and abandoned and repudiated the 
claims of said partnership Willmore Engineering Company against the 
United States, and entered upon a systematic course of deception and 
misrepresentation, practiced upon the plaintiffs, and upon the aforesaid 
partnership attorney, designed and contrived by him and his said wife, 
Ruth K. Luff, for the purpose of defrauding the plaintiffs of their rightful 
shares and interests as partners in the said Willmore Engineering Com- 
pany, and pursuant thereto the said Morris F. Luff, in collusion with 
10 his said wife, the defendant, Ruth K. Luff, and with others, 
wrongfully and fraudulently did the following things, among others, to wit: 

(a) Falsely represented and declared to the said Eugene D. 
Hegarty, as purported arbitrator aforesaid, and to Delos G. Smith and 
Gerald Ryan, two of the three members of the Board of Arbitrators 
created under said Private Laws, that the plaintiffs, Willard J. Luff and 
John W. Slacks, had abandoned said partnership, Willmore Engineering 
Company, and that he, the said Morris F. Luff, or he and his said wife, 
Ruth K. Luff, were the successors to said Willmore Engineering Com- 
pany, and to the shares and interests of the plaintiffs as partners therein; 

(b) Surreptitiously and corruptly conniving with his said wife, 
Ruth K, Luff, caused the said Ruth K. Luff to sign and superimpose her 


signature to certain duplicate-originals of the aforesaid agreement of 


June 19,1954, and for the purpose and with the intent to deceive and 
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wrongfully influence said Eugene D. Hegarty, and said Delos G. Smith 
and Gerald Ryan, Arbitrators as aforesaid, did falsely and deceitfully 
pretend and represent to said Arbitrators that his said wife, Ruth K. 


Luff, was a party to said agreement of June 19, 1954, and that her signa- 
ture was so affixed to said agreement because she was a partner and 
party in interest in the claim of said Willmore Engineering Company 
which was the subject of arbitration under the aforesaid Private Laws; 

(c) Falsely and deceitfully pretended, represented and declared 
to said Board of Arbitrators, and to the members thereof, that certain 
so-called and supposed "Findings of Arbitrator" signed by the said 
Eugene D. Hegarty as supposed arbitrator, and dated August 18, 1954, 
(after his power and authority as such had been revoked by the plaintiffs 
as aforesaid), were valid and binding upon the plaintiffs, and upon the 
Board of Arbitrators, and that by reason thereof, and of the supposed 
agreement of June 19, 1954, referred to in subparagraph (b) above, he, 

Morris F. Luff, or he and his said wife, Ruth K. Luff, were the 
only persons entitled to present the claims of said Willmore Engineering 
Company and to receive the benefits of any award under said Private 
Laws; 

(d) Falsely and fraudulently conniving and conspiring with his 
said wife, did declare and represent to said Board of Arbitrators that he, 
or he and his said wife, as partners of the Willmore Engineering Company 
mentioned and referred to in said Private Laws, were entitled to claim 
and receive from the United States, by reason of said Private Laws, a 
large amount of money, to wit, a sum in excess of two million seven 
hundred thousand dollars; 

(e) On December 3, 1954, filed in this Honorable Court, in Civil 
Action No. 5139-54, a verified complaint against Gerald Ryan and Delos 
G. Smith, two of the three members of said Board of Arbitrators, in 
which he and his said wife sought to have the aforesaid false representa- 
tions established judicially, and in said action deliberately and unlawfully 
failed and omitted to join the plaintiffs, Willard J. Luff and John W. Slacks, 
his said partners, as indispensible parties thereto; 





11 

(f) Falsely pretending and representing himself and his said 
wife to be the only lawful partners of the said Willmore Engineering 
Company, has undertaken and attempted, and still undertakes in this 
Honorable Court to challenge the qualifications of the members of said 
Board of Arbitrators, the conduct of the arbitration proceedings, and 
the validity of the award of said Arbitrators, when the said Morris F. 
Luff knows that his said actions are contrary to the desires and judg- 
ment of the plaintiffs, his co-partmers as aforesaid, and when the said 
Morris F. Luff knows, as a matter of fact, that except for his rightful 
share and interest in said award as co-partner with the plaintiffs he has 
not, nor has his said wife, Ruth K. Luff, any independent or individual 
right, title or interest in said arbitration award, or the proceeds or 

12 payment thereof; 

(g) Falsely represented and continues to represent to the Secre- 
tary of the Treasury of the United States, and to his subordinate officers, 
that he, Morris F. Luff, and his wife, Ruth K. Luff, and none other, has 
the right to receive and receipt for the payment of said award of arbi- 
trators and give acquittance to the Government of all claims of the said 
Willmore Engineering Company, the said Morris F. Luff and Ruth K, 
Luff well knowing that such representations are sham and false and that 
his said partners, Willard J. Luff and John W. Slacks each have also 
substantial, vested property rights and interests in Se award and the 
funds constituting said award; and 

(h) Without the knowledge or consent of the e plaintitfs, has used, 
and continues to use the name and style "Willmore Engineering Company" 
as the supposed and pretended partnership name, title and style of him- 
self and his said wife, well knowing that neither he nor his said wife is 
an engineer, and that he and his said wife are wholly unqualified to en- 
gage in the practice of engineering in the District of Columbia, and that 
neither of them is eligible to receive a certificate of registration or 
license as such engineer. : 

18. The plaintiffs, Willard J. Luff and John W. Slacks aver that 


they have never agreed that anyone else, besides the defendant, Morris 
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F. Luff, should be a partner with them or either of them in the said 
Willmore Engineering Company, and that they have not, nor has either 
of them, at any time, released, relinquished, assigned, transferred, or 
abandoned their interests or shares as partners of said Willmore Engi- 
neering Company, or in the claims of said partnership against the United 
States, or in said award of arbitrators, in any manner whatsoever to 
Morris F. Luff, or Ruth K. Luff, or to any other person or persons. 
19. In accordance with the aforesaid Private Laws, a Board of 
13 Arbitrators was duly appointed and constituted, consisting of the 
aforesaid Delos G. Smith, the appointee of the Secretary of Commerce; 
Eugene D. Hegarty, the appointee of the said Willmore Engineering 
Company; and Gerald Ryan, the arbitrator selected by the two thus ap- 
pointed. As will appear from the Award and the certification thereof by 
said Board of Arbitrators hereinafter more particularly mentioned and 
referred to, the said Eugene D. Hegarty was appointed by virtue of the 
aforesaid agreement of June 19,1954, executed by Willard J. Luff, John 
W. Slacks, and Morris F. Luff, the three partners of Willmore Engi- 
neering Company, and by no other person. 

20. On October 2,1954, at the request of said Board of Arbi- 
trators, the plaintiffs, Willard J. Luff and John W. Slacks, assisted 
therein by the aforesaid partnership attorney, prepared a written state- 
ment of the claim of the said partnership, Willmore Engineering Company, 
on behalf of themselves and their said partner, Morris F. Luff, and en- 
deavored by every reasonable means to get the said Morris F. Luff to 
join in the execution and presentation of said claim to the Board of 
Arbitrators, but the said Morris F. Luff, steadfastly pursuing his afore- 
said false and fraudulent claims and practices, refused to co-operate 
with them in any manner with respect to said claim, and refused to re- 
ceive from them any communication, including regular and registered 
mail sent him by the said Willard J. Luff, and said partnership attorney. 

21. The plaintiffs, continuing the performance of their obligations 
and duties as liquidating partners of the said Willmore Engineering Com- 
pany, submitted on behalf of said partnership, including the said Morris 


*. Luff, the legitimate and proper claim of said partnership against the 
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United States for arbitration under said Private Laws; and said plain- 
tiffs, with said partnership attorney, appeared at the formal hearings 
of said Board of Arbitrators and duly proved and established before said 
Board, by evidence, both oral and documentary, each and every item 
14 of said claim. 

22. On January 13,1955, said Board of Arbitrators made, and 
certified to the Secretary of the Treasury of the United States, in accor- 
dance with the aforesaid Private Laws, an award in favor of the said 
partnership Willmore Engineering Company, comprised as aforesaid of 
Willard J. Luff, Morris F. Luff and John W. Slacks, the co-partners 
thereof, in the amount of $375,577.37. A copy of said award of said 
Board of Arbitrators is hereto annexed and prayed to be considered and 
taken as a part of this Complaint. 

23. The plaintiffs have not made, and do not now make any objec- 
tion or challenge to said award. 

24. The United States was represented at said arbitration hear- 
ings by counsel of the Department of Commerce, and of the United States 
Maritime Administration, throughout said hearings, and no objection or 
Challenge to said award has been made by the said United States, or its 
said counsel. : 


25. The plaintiffs aver that the said partnership Willmore Engi- 
neering Company is justly indebted to said partnership attorney, R, 


Sidney Johnson, Esquire, on account of his oceans employment and re- 
tainer, in the sum of $37, 557. 73. 

26. The plaintiffs aver that said Willmore Biginesctag Company 
is indebted for unpaid auditing and accounting services rendered by the 
firm of McGinley and McGinley, in the amount of $3, 360. 00. 

27. The said Willmore Engineering Company is indebted to and 
obligated to pay to former associates and employees of the partnership 
who were engaged in the work of performing and completing the afore- 
said winch production project for the said United States Maritime Com- 
mission the amounts due them for their services, as eas to wit: 
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To the heirs of H.M. Pulsifer, Deceased $12, 600. 00 
To the heirs of D. L. Arnold, Deceased 3,170. 00 
To A. E. Flood 6, 125. 00 
To Walter F. Rudy 2, 600. 00 
To Norma Mackos : 1, 300. 00 


with interest on each of said amounts at the rate of four per centum per 
annum from September 30, 1945. 

28. There is due and payable by said partnership, Willmore 
Engineering Company, out of said award, to the said Willard J. Luff, 
for personal advances to the firm which have not been reimbursed, the 
sum of $1, 452. 42. 

29. The said partnership is indebted to the Merchants National 
Bank, on a judgment of the Circuit Court for Ann Arundel County, Mary- 
land, on a promissory note in the principal amount of $2,850.00, with 
interest thereon at the rate of six per centum per annum from March 27, 
1950. 

30. The said partnership is indebted, under the provisions of 
said Private Laws, to pay to the said Board of Arbitrators one-half of 
the amount fixed by said Arbitrators in their award as arbitration costs, 
to wit, the sum of $14, 750. 00. 

31. After the payment, out of said award, of the amounts due 
and owing by said Willmore Engineering Company as set forth in para- 
graphs 25 through 30 above, the balance remaining in said award funds 
is distributable between the aforesaid three partners of Willmore Engi- 
neering Company, namely, the plaintiffs, Willard J. Luff and John W. 
Slacks, and the defendant, Morris F. Luff, according to their respective 
shares and interests as such co-partners, as follows, to wit: 

To Willard J. Luff 

To John W. Slacks 

To Morris F. Luff. 

32. The plaintiffs aver that it is the intent and purpose of the 
defendants, Morris F. Luff, and his said wife, Ruth K. Luff, if permitted 

16 to pursue their aforesaid fraudulent designs and purposes, to 


wrongfully receive and take possession of any check, draft or other evi- 


dence of indebtedness issued to the said Willmore Engineering Company 
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by the Secretary of the Treasury for the payment of said award, or by 
their aforesaid corrupt and deceitful practices to prevent the plaintiffs, 
as partners of said Willmore Engineering Company, from collecting and 


receiving payment of said award for the benefit of all three said partners; 
and if the said Morris F. Luff and Ruth K. Luff shall come into posses- 
sion of the funds of said award it is their intent and purpose to appropriate 


the said funds to their own use and benefit, and to deny to the aforesaid 
creditors of said Willmore Engineering Company, and to the plaintiffs, 

Willard J. Luff and John W. Slacks, the moneys justly due and owing to 
them as aforesaid. 

33. The said defendants, Morris F. Luff and Ruth K. Luff, are 
not possessed of any assets, real or personal, out of which the plaintiffs 
could hope to recover their -respective shares and interests in said 
award, or said creditors could be paid, and the plaintiffs are informed 
and believe that the said Morris F. Luff has been unemployed for a num- 
ber of years, is hopelessly indebted to others, and is completely irrespon- 
Sible financially, and the plaintiffs therefore aver that if said defendants 
should succeed in securing to themselves the proceeds of said award the 
plaintiffs would suffer the complete loss of their shares and interests 
therein to their irreparable injury and damage. 

WHEREFORE, the premises considered, the plaintiffs pray: 

1. That the process of this Court may issue to the defendants, 
and each of them, requiring them to make answer to the exigencies of 
this Complaint. 

2. That the defendants, Morris F. Luff and Ruth K. Luff, be 
restrained and enjoined from any further efforts to secure for themselves 
any payment of said award of arbitrators, pendente lite. 

17 3. That the defendant, George M. Humphrey, Secretary of the 
Treasury, be restrained and enjoined from making payment of said award 
to the said defendants, Morris F. Luff and Ruth K. Luff, individually, or 
as “Willmore Engineering Company", or to any person or persons on 
their behalf, pending final hearing of this cause. 
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4. That this Honorable Court pass an order requiring the said 
George M. Humphrey, Secretary of the Treasury, to pay into the Regis- 
try of this Court the said sum of $375,577.37, constituting the amount 
of said award of said Board of Arbitrators, subject to the further order 
of the Court. 

5. That, upon the final hearing of this cause, the Court, by its 
judgment herein, declare that the said Willmore Engineering Company 
mentioned and referred to in said Private Laws, and in the award of 
said Board of Arbitrators, is a partnership comprised of Willard J. 
Luff, John W. Slacks, and Morris F. Luff, and none other. 

6. That the Court, upon final hearing of this cause, may direct 
the distribution and payment of the proceeds of said award in accordance 
with paragraphs numbered 25 through 31 of this Complaint. 

7. And for such other and further relief as to the Court may 
seem just and proper, and as the nature of the case may require. 

/s/ Willard J. Luff 
/s/ John W. Slacks 


/s/ R. Sidney Johnson Plaintiffs. 
Union Trust Building, 
Washington 5, D. C. 


/s/ J. Richard Earle 
Washington Loan & Trust Bldg., 
Washington 4, D. C. 


Attorneys for Plaintiffs. 


| 18 [Verification] [JURAT dated February 7, 1955. | 


SENATE REPORT NO. 1458 
83D CONGRESS 2D SESSION 
! Calendar No. 1473 


WILLMORE ENGINEERING CO. 


May 27 (legislative day, May 13), 1954. --Ordered to 
be printed 


Mr. WILEY (for Mr. LANGER) from the Committee on the Judiciary, 
submitted the following 


REPORT 
[To accompany H. R. 7258 ] 
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The Committee on the J udiciary, to which was referred the bill 
(H.R. 7258) for the relief of the Willmore Engineering Co., having con- 
sidered the same, reports favorably thereon, with an amendment, and 
recommends that the bill, as amended, do pass. 

AMENDMENT 

Page 1, beginning with line 3, strike out all down to and includ- 
ing the period on page 2, line 8, and insert in lieu thereof the following: 

That the Chief Judge of the United States Court of Appeals for 
the District of Columbia Circuit shall appoint a Board of Arbitrators, 
consisting of three United States district judges, to hear, determine, 
and make such findings as they may deem appropriate as to the liability, 
if any, either legal or equitable, of the United States upon the claim of 
Willmore Engineering Company for compensation for services perfor- 
med and expenses incurred in the production for the United States 
Maritime Commission of winches for transport vessels necessary to 
the prosecution of World War II, pursuant to special emergency authori- 
zations and commitments under war powers, for which the claimant 
alleges the United States has failed to provide adequate payment. In the 
event of a finding by the Board of liability on the part of the United States 
to the Willmore Engineering Company, it shall certify to the Secretary 
of the Treasury the amount necessary to discharge such liability. To the 
extent not inconsistent with this Act, the provisions of title 9 of the 
United States Code shall be applicable with respect to proceedings under 
this Act. Any costs arising in the arbitration of this case shall be fixed 
and assessed by the said Chief J udge. 

PURPOSE OF AMENDMENT | 

The purpose of the amendment is to provide for an enlarged board 

of arbitration on the claim of the Willmore Engineering Co. The com- 
20 mittee in its deliberations considered that the claim is of such a 

nature as to require a board of arbitration, rather than a one-man arbi- 
trator, as was originally provided for in the bill. It was also deemed 
proper to designate that this board of arbitration be composed of three 
United States district judges, rather than merely referring to the appoint- 


ment of an arbitrator. The committee was of the opinion that the procedure 
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in this matter is meritorious but felt that a better result perhaps could 
be obtained by the amendment here offered. 
PURPOSE 

The purpose of the proposed legislation, as amended, is to refer 
to a board of arbitration, to be appointed by the chief judge of the United 
States Court of Appeals for the District of Columbia, which board shall 
consist of three United States district judges, to hear and determine the 
liability, if any, either or equitable,of the United States Government upon 
the claim of the Willmore Engineering Co. for expenses and services 
rendered in the production of winches for transport vessels necessary to 
the prosecution of World War Il, for which it is alleged the United States 
has failed to provide adequate payment. Section 2 of the bill provides 
authority for the Secretary of the Treasury to pay such amount, if any, 
as may be found due and owing to the Willmore Engineering Company, 
as a result of this arbitration. 

STATEMENT 

The facts relative to this claim are contained in House Report 
1330, to accompany H. R. 7258, 83d Congress, which report is set forth 
in full below. 


[H. Rept. No. 1330, 83d Congress, 
2d sess. | 


The claim of Willmore Engineering Co. under H.R. 7258 arises 
out ofthe emergencies of the World War II, when the United States Mari- 
time Commission was faced with the necessity of equipping cargo vessels 
with facilities for the handling and transportation of heavy equipment and 
war materials urgently required by the Armed Forces of the United States. 
One of the most essential pieces of equipment was large and powerful 
electric unit winches for installation on such vessels. 

All of the old line, experienced manufacturers of this type of 
winch were overloaded with orders, and to increase the production required 
unusual techniques. Contracts were made by the Maritime Commission, 
in the exigencies of this situation, with emergency manufacturers which 


were known by the Maritime Commission to be inexperienced, incompetent, 
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and incapable of performing under their contracts without the engineering 
skill and special knowledge and e»erience possessed by the Willmore 
Engineering Co. , who were complete project engineers, capable of sup- 
plying what the manufacturer lacked in the matters of engineering, pro- 
curement, production, supervision, management, accounting, and cost 
control. | 


The peculiar pattern required, of necessity, to be followed in the 


production of these winches, and the techniques developed by the Willmore 
Engineering Co. specially adapted to their manufacture were beyond the 
limited scope of the capabilities of the manufacturers selected by the 
Maritime Commission, and through the incompetence of those in charge 
of the production in the organizations of both the manufacturer and Mari- 
time itself, the project became slowed down and, finaly, within a few 
short months, stalled completely. : 

The Willmore Engineering Co. were requested by Maritime to re- 
main on the job. They continued to furnish valuable technical and engi- 
neering services, and were, in fact, instrumental in saving the situation 
and assuring the continuance of the production project, all of which was 
most urgently necessary to the prosecution of the war. From this point 
onward the Maritime Commission placed more and more reliance upon the 

21 Willmore Engineering Co. , who were required thereby to under- 
take increased responsibilities of management, supervision, and control 
in addition to the engineering and other services theretofore performed 
by them. | 

The admitted incompetence of the prime contractors continued to 

produce difficulties which were insurmountable without some definite 
underwriting arrangement for the Willmore Engineering Co.'s compen- 
sation. In recognition _ of these circumstances and the necessity for the 
continuance of the services of the Willmore Engineering Co. to the final 
completion of the project, all previous arrangements between the parties 
were supplanted by a commitment made by the officials of the Maritime 

Commission whose responsibility it was to make this program successful 

in the interest of the prosecution of the war - the same officials who had 
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arranged satisfactory settlements with other contractors similarly situ- 


ated. This official commitment guaranteed to the Willmore Engineering Co. 


that, to assure its continued services in the completion of the project, 


Willmore Engineering Co. would be compensated for the reasonable value 
of its services throughout the entire project, both past and future, without 
regard to prior contracts, arrangements or commitments. The Willmore 
Engineering Co. , in good faith reliance upon this commitment by the Mari- 
time Commission, continued their performance and remained faithful to 
the successful execution of the project. 

It is evident,from the record, that the Maritime Commission re- 
lied heavily upon Willmore Engineering Co. during several crucial periods, 
and in particular the accounting period subsequent to the delivery of all 
winches. The incompetent prime contractor was seeking to recover ex- 
cessive profits. 

The record shows conclusively that Willmore Engineering Co. 
stayed with the project through situations of extreme difficulty, and that 
they did so at considerable sacrifice, personal and financial, in their 
willingness and desire to serve the Government and aid in the prosecution 
of the war. It is also evident in the record, and greatly to the credit of 
these claimants as engineers, that not one winch in the whole number de- 
livered was found defective in any respect. 

The Willmore Engineering Co. produced in support of their claims 
an accounting record computed according to standard engineering prac- 
tices, and peculiarly adapted to and required by this project, instead of 
the usual accounting technique familiar to the auditors of the Maritime 
Commission; and that fact alone, being wholly misunderstood by the Mari- 
time Commission officials, resulted in the anomalous action of the same 
people, approving payment to the Willmore Engineering Co., and refusing 
payment at other times, with innumerable variations in reasons therefor. 
They found themselves confronted by a completely chaotic condition in the 
handling of claims, and ali attempts to secure any settlement were frus- 
trated. They were shunted from one officer, committee, or board, to 
another, in each instance being denied a settlement because of technical 
obstacles and objections by these officials. 
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A just and fair handling of the claim required, in addition to a 
proper conception of the applicable accounting technique, an intelligent 
understanding of the terms of the special commitment made to these 
claimants and the circumstances that formed the consideration for that 
commitment. 

The committee finds ample ground for the conclusion that Mari- 
time claims officials persistently misunderstood, misinterpreted, and mis- 
construed the plain and evident meaning of the agreement made with the 
Willmore Engineering Co. by Maritime representatives at the April 19, 
1945, conference, at which the commitment was made, although the inten- 
tion of that agreement was Clearly apparent on the face of the documen- 


tary evidence in their own files. When the Same evidence was presented 
to the United States District Court for the District of Columbia, the court 
judicially determined the terms of that commitment to be those so unsuc- 


cessfully urged upon Maritime personnel by the claimants. 

The Willmore Engineering Co.,as the result of the aforesaid per- 
sistant misinterpretation by the Maritime officials and their misconstruc- 
tion of the terms of the agreement, and the continued obstruction of pay- 
ment for contract services rendered, and litigation forced upon them by 
Maritime Commission personnel and Government attorneys, have ex- 
hausted their legal remedies. 

A considerable portion of the time at the hearings before this 
committee was consumed by contentions of the Maritime witnesses based 
upon reports of Maritime Commission auditors who were assigned to 
examine the records of the Willmore Engineering Co. during their attempts 
to secure a settlement, and the interpretation attempted to be placed upon 
these audit reports by personnel of the Commission. Upon the whole record, 
however, it appears to the Satisfaction of the committee that there is no 
substantial basis for the criticisms instigated by Commission personnel. 

22 An audit performed at the instance of the committee by an ex- 
perienced certified public accountant, entirely independent of the Maritime 
Commission, who made his audit of the Willmore Engineering Co. records 
during recesses of the hearings, stated that he had been enabled by refer- 
ence to the accounting data, invoices, book records, time charge records, 
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receipts, canceled checks, hotel bills, travel and expense vouchers, etc., 
submitted to him by the Willmore Engineering Co. , to prepare a complete 
set of double-entry books reflecting accurately all financial transactions 
of the individual members of the Willmore Engineering Co. during the 
entire progress of their employment upon this wartime project. This 
auditor stated that he had found the records of the claimant to have been 
kept in meticulous detail, down to the last penny. He found no duplications, 


no false, erroneous, or misleading entries, no item claimed before this 


committee that was not supported by reliable accounting data. Upon ex- 


amination of the Maritime Commission audits, and comparison with the 
audit prepared by this witness, it was satisfactorily established that no 
discrepancy exists between these audits insofar as the receipts and expendi- 
tures of the claimant were concerned. 

Two separate appeals made by the claimants from the actions 
taken against them by Maritime officials to the Appeal Board set up under 
the Contract Settlement Act of 1944, were dismissed upon technical ob- 
jections of these officials, the first because they had appealed too soon, 
and the second because they had appealed too late. 

Thereafter, the claimants appealed to the United States Court of 
Claims. On objection made by Government counsel, that court declined to 
take jurisdiction -- a decision that resulted from the confused proceedings 
before the Maritime Commission officials, committees, and boards, by 
which the claimants sought to follow methods provided by acts of Congress 
for the relief of war contractors such as they. The claimants were mis- 
led as to technical procedural requirements in making their objections 
and appeals, and were deprived of the opportunity to present their claims 
on their merits before the Court of Claims. 

In March 1948, Maritime officials referred these claims to the 
Attorney General for investigation and action, upon the representation, now 
determined judicially to have been unfounded, that there was "suspicion" 
of fraud. Within a month thereafter, a full investigation of the claimants 
and their claims was made by the Federal Bureau of Investigation, which 
made a report to the Maritime Commission that completely exonerated the 





23 
claimants of any fraud. 

Over 3 years later, at the insistence of Maritime personnel, an 
action for civil fraud was filed in the United States District Court for the 
District of Columbia. The claimants accepted service of process in the 
case, waiving technical objections which they were entitled to make there- 
to, and promptly answered the complaint. With their answer, the claimants 
filed counterclaims against the United States based upon their claims 
theretofore continuously asserted as above set forth. On objection by the 
Government, these counterclaims were dismissed by the court upon the 
ground that the amount thereof exceeded the jurisdiction of the district 
courts. 

The chairman of this committee insisted that the case be advanced 
for trial. Counsel for the Maritime Administration refused to cooperate 
to that end. 

It was evident before the committee that the civil fraud action was 
instigated by Maritime officials as a dilatory and obstructive barrier to 
the assertion of the rights of the claimants. i 

The trial commenced on March 5, 1953, and at the close of the 
Government's evidence on March 10, 1953, the court, upon the motion of 
counsel for the claimants, instructed the jury to return a verdict in favor 
of the Willmore Engineering Co. The decision of the United States District 
Court for the District of Columbia, March 10, 1953, in this case, effectively 
disposes of all imputations and charges of bad faith on the part of the 
claimants herein, and judicially establishes "that the Government adduced 
overwhelming evidence of the good faith of this transaction." 

The court decision further establishes that: 

1. There was a bona fide agreement between the Maritime Com- 
mission representatives and the claimants on April 19, 1945, that the clai- 
mants should be compensated on a fair and reasonable basis for all their 
services in connection with the contract, and in connection with the work 

of completing the winch project, and that they were to make their claims 
on that basis. : 

2. That by their diligence and good faith the claimants had actually 


served the best interests of the Government, saving the Maritime Commission 
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approximately $300, 000, as indicated by the court's decision. 
3. That the per diem charges claimed are such as are ordinarily 


charged by engineers in similar work. 

23 It is evident to the committee that the Willmore Engineering Co. 
have been caused to bear great expenses for legal and accounting services, 
and other incidental expenses, including an unnecessary and wasteful ex- 
penditure of their professional time, on account of the unwarranted opposi- 
tion of their claims. 

It is evident from the record and the decision of the United States 
district court that the United States Government is obligated to the clai- 
mants for fair compensation for its services in the Norwood, the Haar- 
man, and the subsequent accounting and collection stages of their efforts 
during which payments were unfairly withheld. This committee has found 
that arbitration as provided for in H. R. 7258 is the practicable and mu- 
tually agreeable method of finally settling the Government's obligations 
to Willmore Engineering Co. 

The misunderstandings heretofore existing among the Maritime 
officials concerned as to the basic nature of this claim have now been 
resolved. The committee is of the opinion that resort to the voluminous 
record of hearings previously held in this case, confused as it is by the 
contentions of Maritime Commission witnesses founded upon misconcep- 
tions and misunderstandings is impracticable and should be avoided. Inas- 
much as a basis for adjustment of the claim has now for the first time been 
established, it remains only for Congress to provide a method of settle- 
ment that will be fair and equitable, both to the claimants and the United 
States. 

The Secretary of Commerce has carefully reviewed the facts of 
these claims in the light of the decision of the United States district court 
and has recommended the enactment of H. R. 7258, which fairly provides 
for arbitration and the expert evaluation of the many elements involved. 
The Secretary of Commerce has written to this committee as follows: 

“Please be advised that we have carefully reviewed the facts re- 
garding this situation. We believe that the relief provided by the bill is 
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fully justified by these facts and we, therefore, have no objection to the 
enactment of this bill. In fact, we wish to indicate our specific approval 
of this bill which fairly provides for arbitration so as to determine any 
amounts required to satisfy the obligations of the Government to the 
company." | 

The Bureau of the Budget has advised that they have no objection 
to the submission of this report. 

Therefore, your committee recommends favorable consideration 
of the bill, as amended. | 

The committee after a consideration of the foregoing, concurs in 
the conclusions of the House and therefore recommends that the bill H.R. 
1258, as amended, be considered favorably. : 


The Secretary of Commerce, 
Washington, February 19, 1954. 


Hon. Chauncey W. Reed, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D.C. 


Dear Mr. Chairman: This letter is in reply to your request of January 
15, 1954, for the views of this Department with respect to H. R. 7258, a 
bill for the relief of the Willmore Engineering Co.' 


Please be advised that we have carefully reviewed the facts re- 
garding this situation. We believe that the relief provided by the bill is 
fully justified by these facts and we, therefore, have no objection to the 
enactment of this bill. In fact, we wish to indicate our specific approval 
of this bill which fairly provides for arbitration so as to determine any 
amounts required to satisfy the obligations of the Government to the com- 
pany. We believe this is a fair and equitable manner of determining the 
questions involved. To make clear that the existence of a contract is one 
of the issues to be resolved by the arbitrator, we recommend that the 
words "', if any,"' be inserted after the word “contract".on page 1, line 9. 

There are attached copies of a letter from the Assistant Director 
of the Bureau of the Budget, and a memorandum from my General Counsel 
discussing the feasibility of arbitrating this matter under section 13 of the 
Contract Settlement Act of 1944. | 





26 
We have been advised by the Bureau of the Budget that it would 
interpose no objection to the submission of this letter to your committee. 
If you desire any further information kindly let us know. 


Sincerely yours, 
SINCLAIR WEEKS, 
Secretary of Commerce. 


Mr. Edward B. Bowers, | February 2, 1954. 
Legislative Analyst, Bureau of the Budget, 

Executive Office of the President, 

Washington, D. C. 


Dear Mr. Bowers: Responding to your telephone call of yester- 
day afternoon, I am pleased to have Mr. Lawrence B. Slater, my adminis- 
trative assistant, confer with you and/or Mr. Hyde in your office today, 
as arranged, about my bill, H. R. 7258, for the relief of the Willmore 
Engineering Co. 

The following information, pertinent to this case, will be of 
interest to you: 

H. R. 7258 was drafted jointly by the Office of General Counsel, 
Department of Commerce, and Mr. Slater of my staff, pursuant to an 
understanding authorized by the Secretary of Commerce with a view to 
arbitration. 

I have suggested an alternative through which arbitration may be 
accomplished under existing law, specifically Public Law 395, 78th Con- 
gress, section 13(e). 

"(e) The contracting agency responsible for settling any claim 
and the war contractor asserting the claim, by agreement, may submit 
all or any part of the termination claim to arbitration, without regard to 
the amounts in dispute. Such arbitration proceedings shall be governed 
by the provisions of the United States Arbitration Act to the same extent 
as if authorized by an effective agreement in writing between the Govern- 
ment and the war contractor. Any such arbitration award shall be final 


and conclusive upon the United States to the same extent as a settlement 


under subsection (c) of section 6, but shall not be subject to approval by 


any settlement review board." 
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This law requires only a simple agreement appointing an arbi- 
trator, or a joint request to the chief judge of the district court to appoint 
an arbitrator and to embody in his appointment the language of H.R. 7258. 

[ am prepared to press for passage of my bill, H.R. 7258. How- 
ever, a recommendation from the Executive Office of the President to 
proceed under Public Law 395 would obviate the necessity of cumber- 
some legislative procedure, and would have the net effect of practical 
direct action in the interest of final adjudication of this claim. 

Questions of law and fact bearing on the legitimacy of this claim 
by Willmore Engineering Co. were decided by the United States District 
Court for the District of Columbia on March 10, 1953, in Civil Action 
No. 1702-51, in favor of the Willmore Engineering Co. 

Your interest in expediting proper consideration of this matter is 
appreciated very much. 


Very sincerely yours, : 
FRANK SMALL, JR. 
Member of Congress. 


Executive Office of the President, 
Bureau of the Budget, 
Washington, D. C., February 8, 1954. 


The Honorable the Secretary of Commerce. 

My Dear Mr. Secretary: This will acknowledge Mr. Dunn's letter 
of January 25, 1954, transmitting copies of a proposed report to the 
House Committee on the Judiciary with respect to H.R. 7258, a bill for 
the relief of the Willmore Engineering Co. 

You are advised that while there is no objection to the submission 
to the committee of such report on H.R. 7258 as you deem appropriate, 
the Bureau of the Budget cannot concur in the bill's provisions. If the 
committee is of the opinion that the circumstances of this case warrant 
setting aside the prior adjudicative proceedings and waiving the statute 
of limitations then we think the case should be adjudicated not by an arbi- 


trator but rather by the Court of Claims with its long experience hearing 


complex claims against the Government. 
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It is recommended, therefore, that if adjudication of the case is 


to be authorized this be done preferably by a House resolution referring 
the case to the Court of Claims under the authority of section 257 of title 
28 of the United States Code or by enactment of a bill conferring juris- 
diction on that court to hear the case de novo. 

There is attached a copy of a letter from Congressman Small 
which was presented to this office and which is self-explanatory. Itis 
assumed that before forwarding your report to the committee you will 

25 explore the feasibility or desirability of handling the case under 
the provisions of general law referred to in that letter. 

It would be appreciated if you would attach a copy of this letter 
to your report when it is forwarded to the committee. 


Sincerely yours, ROGER W. JONES, 
Assistant Director for Legislative Reference. 


UNITED STATES DISTRICT COURT FOR THE DISTRICT OF 
COLUMBIA 


(Civil action No. 1702-51. March 10, 1953, decision) 


UNITED STATES OF AMERICA, plaintiff, v. WILLARD J. LUFF, 
MORRIS F. LUFF, and JOHN W. SLACKS, individually and as 
copartners doing business as WILLMORE ENGINEERING CO., 
defendants. 


For plaintiff, Robert M. Scott, Esq., assistant United States 
attorney. 


For defendants, R. Sidney Johnson, Esq., attorney at law, 
Washington, D. C. 


HON. BEN MOORE. I believe that I should make some statement 
on the record in connection with my ruling on this motion. 

The statute under which this action is brought is one that provides 
for a penalty and forfeiture for making a false claim in connection with 
the determination, cancellation, settlement, and so forth of a contract 
with the United States. It is in the nature of a penal statute, although in 
this particular statute no criminal sanctions are set out, but it is almost 
exactly to the same effect as the companion criminal statute which makes 
these acts punishable by fine and imprisonment this same type of act. 
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So that I am of opinion that in order to establish a case, itis 


necessary for the Government to prove its case by clear and convincing 


testimony of a substantial nature. 

It is also my opinion that it is the court's duty to examine the evi- 
dence submitted by the Government and determine whether or not there 
has been evidence of this type submitted, and if the court after such study 
and examination is of opinion that if the jury should render a verdict in 
favor of the Government, the court would have to set the verdict aside, 
then it is the duty of the court to grant the motion for directed verdict 
and not submit it to the jury at all; and proceeding on that basis, we come 
to this: 

The Government must prove its case by evidence. The evidence 
which it has submitted here is the evidence of Mr. Willard J. Luff and Mr. 
Morris F. Luff, the two defendants. The only other witness offered on be- 
half of the Government was Mr. Gordon B. Prouwse, the certified public 
accountant, who was not permitted by the court to testify as to his expert 
opinion about the technical meaning of certain words. 

So that the Government's case rests upon the testimony of the two. 
Luffs, plus the documentary exhibits. Now while it is true that the wit- 
nesses, the Luffs, being defendants, may be examined by the Government 
as hostile witnesses, yet the court cannot entirely disregard all their 
testimony, except that which may particularly suit the Government's pur- 
poses. The only testimony of Mr. Willard J. Luff, which I can recall, that 
tended to support the Government's contention with reference to the use 
of the word "costs" or "actual costs, " was elicited by questions that were 
framed in such a way that the witness was to answer them either "Yes" 
or "No, " and where such evidence was elicited the witness went ahead 
later and explained his testimony in such a way that his categorical an- 
Swers were very much modified and qualified. 

With reference to Mr. Morris F. Luff, it seemed to me that Mr. 
Morris Luff's entire testimony was very clear as against the contention 
of the Government. | 

So the Government is left, as I see it, with simply the documents. 
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If these documents had been read in their ordinary and natural meaning, 
to show a case of fraudulent claim, and that case is one which the court 


believes is demonstrated prima facie from the documents by clear and 


convincing proof, then it would be my duty to overrule this motion and 
require the defendants to go ahead with their case. But actually the letter 
on which most reliance is placed was the letter of May 15, 1945, which 


does not purport to be a claim of Willmore Engineering Co. against the 
Government. This is plaintiff's exhibit No. 1. And the words used in that 

26 letter with reference to costs, in my opinion, must be construed 
in the light of the fact that it was claim of Haarmann Steel Co. rather than 
one of the Willmore Engineering Co. Mr. Morris Luff has testified that 
the amounts that were placed in that letter were actually placed there 
against the protest of the Willmore Engineering Co., or if not that, that 
the Willmore Engineering Co. turned in certain figures to Haarmann 
Steel Co. , which were about $300, 000 less than the figures which they 
presented and that when they presented the other figures the Willmore 
Engineering Co. protested to the Maritime Commission and by some 
later negotiations caused a reduction in those figures. 

Now under those circumstances I am of opinion that the statement 
in the letter that the figures were for the total costs of Haarmann Steel 
Co. to complete the contract cannot be attributed to the Willmore Engi- 
neering Co. in such a way'as to imply that that was a false statement on 
the part of the Willmore Engineering Co. 

The evidence also is that the other subcontractors, whose amounts 
were also included in those large figures submitted by the Haarmann Steel 
Co. had been paid and there is no evidence on the part of the Government 
that the claims of those other subcontractors were on any different basis 
than the claim of the Willmore Engineering Co. , although they may have 
been, and if they were, I am doubtful whether that would be of any 
materiality. 

The first claim, according to the documents, which was ever 
made by Willmore Engineering Co. direct to the Maritime Commission was 
represented by its letter of November 19, 1945, which is plaintiff's ex- 
hibit No. 7, and in that letter the total of $257, 524.34 is analyzed in detail, 
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and the evidence shows that the figures in that statement are not falsified 
in any way, and that the per diem charges are such as are ordinarily 
charged by engineers in similar work and that the expenses were actually 
paid, or if they included estimated expenses that the estimate was later 
overrun. 

So I can see nothing in that document which indicates any false 
claim or any concealment or any trick. : 

Exhibit 10 was referred to, which has a phrase "all costs" in it, 
but the first paragraph of that letter clearly shows that the claim is one 
that is made for balance due or services rendered. 

Now another essential, it seems to me probably the principal 
essential in showing that these claims made were false, fraudulent or 
fictitious, would be proof by the Government that the understanding with the 
Maritime Commission at the meeting, atthe conference on April 19, 1945, 
was in some way twisted by these defendants and that their procedure 
thereafter wasn't in line with that conference, but was consciously and 
knowingly followed with the intention of deviating from that conference and 
of doing something in making its claim that they were not expected to do 
and not told to do by the representatives of the Maritime Commission. 

In that respect it seems to me that the evidence is not only not 
clear and convincing that they did deviate, but it is clear and convincing 
that they did not deviate. All the evidence as to the conference introduced 
by the Government is the statements of the Luffs and their statements as 
to what the understanding was at that conference are certainly very clear 
and plain, particularly the statement of Mr. Morris Luff, and the evidence 
is that the understanding was followed in the submission of these claims. 

Now, if we go outside the Government's testimony and consider 
the testimony which was put on out of order by the defendant, which I think 
perhaps I am entitled to consider on this motion -- I refer to defendant's 
exhibit No.1, as confirmatory, in my opinion, of the understanding that 
existed, this being a letter written by the General Counsel of the Maritime 
Commission on April 19, 1946, in which he states on the second page of the 


letter what his understanding was of the conference, and what the parties 
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were to do, he having been present at that conference and being the chief 


legal officer, representing the Maritime Commission at that time. 

So I think it is shown by virtually all the evidence that that was the 
understanding, namely: That the Maritime Commission was disturbed 
about the contract; that it wanted the work to go forward and that in consi- 
deration of Willmore Engineering Co.'s cooperation in carrying forward 
the work, it was the intention of the Maritime Commission, through the 
agents present at that conference, that Willmore Engineering Co. should 
be compensated on a fair and reasonable basis for all its services in connec- 
tion with the contract, and‘in connection with the work of completing the 
winches and that they were to make their claim on that basis. And since I 
believe that the Government has little, if any, evidence to the contrary, 
and since I further believe that the Government adduced overwhelming evi- 

27 dence of the good faith of this transaction, I think that it is the clear 
duty of this court to direct a verdict on this motion in favor of the defen- 
dants, and so I will do that. 

Let the jury be called in. 

Thereupon the jury returned to their places in the jury box and 
the following proceedings were had: 

THE COURT. Ladies and gentlemen of the jury, in the first place 
the two alternate jurors are excused from the jury. You need not leave 
the box until the others do, because that will be just a few minutes. 

The court has considered a motion made by counsel for the defen- 
dants to direct the jury to find a verdict for the defendants and for reasons 
which I have already stated on the record, I have concluded it is the duty 
of the court to sustain and grant that motion. 

So you are now directed to find a verdict in favor of the defendants 
and may so answer when you are asked the question. * * * 

I hereby certify the foregoing pages contain a true and accurate 
stenographic transcript of the decision herein. 


(Signed) MARY WHITE BIBLE, 
Assistant Official Court Reporter. 


A true copy test: | HARRY M. HULL, Clerk 
[SEAL ] 3 By R. M. Stearns, Deputy Clerk. 
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[Filed February 7, 1955. ] 


January 13, 1955 


THE BOARD OF ARBITRATORS 
In the Matter of the Arbitration : 
of the Claim of the Willmore Engineering Company 
AWARD OF BOARD OF ARBITRATORS 

We hereby certify to the Secretary of Treasury of the United 
States the following: : 

The undersigned, Eugene D. Hegarty, appointed arbitrator by 
Willard J. Luff, Morris F. Luff and John W.Slacks, partners of the Will- 
more Engineering Company, Delos G. Smith, appointed arbitrator by 
Honorable Sinclair Weeks, Secretary of Commerce, and Gerald Ryan, ap- 
pointed arbitrator by the above two arbitrators, (a true copy of each 
appointment attached hereto) constitute the duly authorized Board of Arbi- 
trators in accordance with Private Law 495 - 83d Congress, Chapter 443 - 
2d Session, an Act for the relief of the Willmore Engineering Company, 
and Private Law 501 - 83d Congress, Chapter 464 - 2d Session to amend 
the Act of June 30, 1954 (Private Law 495, 83d Congress). 

In accordance with said Laws we have thoroughly examined over 
a period of several months the records of various proceedings held since 
1945 on the claims of the said Willmore Engineering Company against the 
United States, numerous exhibits and documents which have been filed 
heretofore and also held informal conferences with each claimant and a 
formal hearing for the claimants. 

The Board of Arbitrators having heard and examined the evidence 
submitted do now determine and certify to the Secretary of the Treasury 
an amount which in their judgment is required to satisfy any obligation of 
the United States to the Willmore Engineering Company for services and 
expenses in connection with its contract and the breach of it with the 
United States for the production of winches for transport vessels necessary 
to the prosecution of World War II pursuant to special emergency authori- 

zations and commitments under war powers. The payment of such 
sum as set forth herein shall be in full settlement of all claims of the said 
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Willmore Engineering Company against the United States for compensation 
for such services and expenses. 

The Board of Arbitrators have determined under the above- 
mentioned Laws and the evidence before them that an obligation did exist 
between the United States and the Willmore Engineering Company by virtue 
of its contract and that there was a breach thereof by the failure of the 


United States to pay the amounts claimed by the Willmore Engineering 


Company. The Board received and considered two claims, one filed, dated 
October 2, 1954, on behalf of the Willmore Engineering Company by "Willard 
J. Luff and John W. Slacks for themselves and Morris F. Luff, co-part- 
ners of Willmore Engineering Company as of August 22, 1945" being the 


date of the completion of the above mentioned contract for the production 
of winches, in the amount of $347, 723.05, and a claim signed Willmore 
Engineering Company by Morris F. Luff and Ruth K. Luff dated October 15, 
1954, being a partnership formed at a date subsequent to 1949, in the 
amount of $2, 700, 357.37. These two claims were considered by the Board. 
In accordance with the Laws and based upon the evidence before 
this Board it is determined and found that there is now due the sum of 
$375, 577.37 which shall be in full settlement of all claims of the said 
Willmore Engineering Company against the United States for compensation 
of such service and expenses and hereby certify to the Secretary of the 
Treasury to pay said sum of money to the Willmore Engineering Company. 
The Board of Arbitrators further certify that the costs arising 
out of this arbitration have been fixed in the amount of $29, 500 in accor- 
dance with the itemized statement attached and this amount is hereby 
assessed equally between the Government and the Willmore Engineering 
Company as required by Private Law 495, 83d Congress, Chapter 443, 
2d Session. The total obligation of the U.S. Government in connection with 
this award and the costs therefore is $390, 327.37. It is hereby requested 
30 that the Government pay one-half of the total costs as itemized and 
in accordance with such statute that there be assessed one-half of the total 
costs as itemized against the award of the Willmore Engineering Company 
and that proper procedure be used for payment by the Government of such 
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costs as fixed and assessed to the undersigned as shown on the itemized 
Statement. 
January 13, 1955 BOARD OF ARBITRATORS 


/s/ Gerald Ryan 
Chairman 


/s/ Delos G. Smith 
/s/ Eugene D. Hegarty 
District of Columbia ) ss: 

On this thirteenth day of January 1955 before me personally 
appeared Gerald Ryan, Delos G. Smith and Eugene D. Hegarty to me known 
to be the persons described in, and who executed, the foregoing instru- 
ment, and they severally duly acknowledged to me that they executed the 
same. 


Notary's Seal) /s/ Mary J. Brumbey 
Notary Public 


Ee 


Itemized Statement of Costs re Board of 
Arbitrators 


TOTAL U.S. Willmore 


Government Engineering Compan 
eet ment ugineering Company 


Gerald Ryan, Chairman $10, 250 $5, 125 $5, 125 
100 Dale Drive 
Silver Spring, Maryland 


Delos G. Smith $ 9, '750 $4, 8'75 $4, 875 
726 Jackson Place, N. W. 
Washington, D. C. 


Eugene D. Hegarty $ 9,300 $4, 750 $4, 750 
121 Sipes Lane 
Annandale, Virginia 


GRAND 
TOTAL $ 29, 500 $14, 750 : $14, 750 


We hereby certify that there are no outstanding costs, other than 
that shown above in connection with this arbitration. 
January 13, 1955 /s/ Gerald Ryan, Chairman 
/s/ Delos G. Smith 
/s/ Eugene D. Hegarty 
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We, the undersigned, heretofore appointed Arbitrators by Will- 


more Engineering Company and the Secretary of Commerce, hereby 
severally and jointly appoint Gerald Ryan, 100 Dale Drive, Silver Spring, 
Maryland, as a third Arbitrator to serve on the Board of Arbitrators, as 
authorized and directed by Private Law 495 of the 83d Congress, Chapter 
443, 2nd Session as amended, by Private Law 501. 


Dated July 26, 1954 
in the presence of 


/s/ William N. Clifford, Jr. /s/ Eugene D. Hegarty 
Appointed by Willmore Engineering Co. 


/s/ William N. Clifford, Jr. /s/ Delos G. Smith 
Appointed by Secretary of Commerce 


I hereby accept the appointment as the third member of the Board 
of Arbitrators in the matter as set forth above. 


Dated July 26, 1954 
in the presence of 


/s/ William N. Clifford, Jr. /s/ Gerald Ryan 
Gerald Ryan 


A TRUE COPY 
THE SECRETARY OF COMMERCE 
Washington 25, D.C. 
23 July 1954 


Delos G. Smith, Esquire 
726 Jackson Place, N. W. 
Washington, D. C. 


Dear Mr. Smith: 

Pursuant to Private Law 495 of the 83d Congress, approved June 
30,1954, as amended by Private Law 501, approved July 6, 1954, for the 
relief of the Willmore Engineering Company, copies enclosed, you are 
hereby appointed as the arbitrator selected by the Secretary of Commerce 
under said laws. 
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The General Counsel of the Department has been designated to 
assist the Board of Arbitrators in the performance of its functions under 


the Acts. If you will call on him upon the appointment of the third arbi- 
trator, he will be glad to cooperate with the Board. 
Sincerely yours, 


/s/ Sinclair Weeks 
Secretary of Commerce 


A TRUE COPY 
AGREEMENT 

Washington, D. C. 

June 19, 1954 
WE, THE UNDERSIGNED, for the purpose of finally resolving, settling, 
and liquidating all our rights, interests and obligations in the partner- 
ship known as WILLMORE ENGINEERING COMPANY of Washington, 
D.C., hereby mutually agree to arbitration, and we hereby irrevocably 
appoint, delegate, authorize and empower EUGENE D. HEGARTY of 
Annandale, Virginia, as our arbitrator to hear, investigate, and arbi- 
trate a final determination for all and each of us in our names and places 
on all matters concerning our former and present relationships pertain- 
ing to WILLMORE ENGINEERING COMPANY, and as the arbitrator for 
WILLMORE ENGINEERING COMPANY on the Board of Arbitrators to be 
created under a pending bill in Congress, H.R. 7288, in the event it is 
enacted and becomes law. 
Appointment as Arbitrator under Signed 


terms set forth in the agreement /s/ Morris F. Luff 
stated above is hereby accepted: /s/ Will ard J. Luff 


[a /_=cgene D- Hegarty /s/ John W. Slacks 
WITNESS: | 
/s/ Lawrence B. Slater 


Witness as to John W. Slacks 
Charles J. Casper 
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[Filed February 28, 1955. | 
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Civil Division 
WILLARD J. LUFF, 


Davidsonville Road, 
Gambrills, Maryland, 


JOHN W. SLACKS, 
4356 East Elmwood St. , 
Tucson, Arizona, 


Plaintiffs, 


v. Civil Action No. 557-55 


MORRIS F. LUFF, 
2153 California St., N. W. 
Washington, D. C. 


RUTH K. LUFF, 
2153 California St., N. W. 
Washington, D. C., 


GEORGE M. HUMPHREY, Secretary 
of the Treasury of the United 
States, Treasury Department, 
Washington, D. C., 


Defendants. 


Nee ee ee a a a a a i a a ae ae as ee lees es 


JOINT AND SEVERAL ANSWER OF DEFENDANTS 
MORRIS F. LUFF AND RUTH K. LUFF. 


The defendants, Morris F. Luff and Ruth K. Luff, submit the 


following as their joint and several answer to the complaint of the plain- 
tiffs herein: 


First Defense 
The complaint fails to state a claim against these defendants on 
which relief can be granted. 
Second Defense 
The alleged cause of action sued upon in this complaint did not 
accrue within three years next preceding the filing of this action. 
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Third Defense : 
The plaintiffs’ supposed cause of action is pared by laches. 


Fourth Defense ) 
1. The allegations of paragraph 1 of the complaint are admitted. 


2. The citizenship and residence of plaintiffs are admitted. The 

allegations of paragraph 2 of the complaint that plaintiffs bring the within 
36 action as co-partners under the name of Willmore Engineering 
Company are denied, because they have no right to sue as partners. 

3. The allegations of paragraph 3 of the complaint are admitted. 

4. The allegation that plaintiffs Willard J. Luff, John W. Slacks 
and defendant Morris F. Luff are the individual members of the partner- 
ship Willmore Engineering Company is denied. These defendants admit 
the formation of a partnership in 1943, known as Willmore Engineering 
Company, and consisting in the beginning of plaintiff Willard J. Luff and 
defendant Morris F. Luff, and that about 1944 plaintiff John W. Slacks be- 
came associated with said partnership. Further answering paragraph 4 of 
the complaint, these defendants allege that said John W. Slacks became 
associated with said partnership about April 1, 1944, advanced the sum of 
$500.00 to the firm, which amount was repaid to him in full within a few 
months thereafter from firm funds; that he was paid in full for all services 
rendered to the firm, if any, and that his association with the said firm 
was finally and definitely determined by his announced abandonment and 
repudiation of any obligation thereto on or about May 15, 1948, since which 
time he has not been a member of or connected with said partnership in 
any manner whatever. Except as admitted herein, all allegations of para- 
graph 4 of said complaint are denied. 

9. The allegations of the first sentence of aah > of the 
complaint are admitted, except that these defendants aver that projects 
other than the winch project were contemplated to be handled by the firm. 
The allegations of the second sentence of said paragraph 5 are denied. 

The allegations that Willard J. Luff, a highly trained and experienced pro- 
fessional engineer performed technical, engineering and supervisory ser- 
vices in connection with the winch production project undertaken by the 
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partnership are admitted. The allegation that John W. Slacks contributed 


any knowledge, experience or services in industrial engineering work and 


as a certified public accountant, and designed, installed and supervised a 
system of material and production controls utilized on the project, or 
assisted plaintiff Willard J. Luff in any supervisory or managerial duties 
or rendered any services of any value or benefit to said partnership what- 
ever are denied. The allegation that defendant Morris F. Luff performed 
only non-technical services in connection with the headquarters office of 
the firm in Washington, D.C., is denied. 

37 Further answering said paragraph 5 of the complaint, these defen- 
dants allege that the services of said John W. Slacks to the firm were of no 
value or benefit to said partnership, and that in addition to services of a 
non-technical nature, defendant Morris F. Luff performed and rendered 
many and varied services of a professional and technical character for and 
on behalf of said firm which neither said Willard J. Luff nor John W. Slacks 
were capable of performing or qualified to perform. 

6. The allegations of the first two sentences of paragraph 6 of the 
complaint are admitted. These defendants further admit the allegations of 
the third sentence of paragraph 6 that upon completion of the winch pro- 
duction project for which it was formed said partnership was dissolved, 
and aver that said dissolution was complete, final and absolute on and after 
about the first of October, 1949, as hereinafter more fully shown. The 
allegations of the last sentence of paragraph 6 of the complaint are ad- 
mitted. These defendants aver that at the time of the dissolution of said 
partnership its claim against the United States had been denied and was of 
no value whatever, and was known to have no value by the plaintiffs herein. 

7. The allegations of paragraph 7 of the complaint are denied. 

8. The allegations of paragraph 8 of the complaint that the three 
partners employed and retained R. Sidney Johnson, Esquire, as their attor- 
ney to represent them individually and as co-partners of said Willmore 
Engineering Company in the prosecution of a claim against the United States 
and undertook, promised and agreed to pay said attorney a contingent fee 
or any fee are denied. The allegations of said paragraph 8 that said attorney 
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has continued to act for said partnership in all matters concerned with 
the prosecution of said claim and still is the attorney for said firm in any 
capacity whatever or for any purpose whatsoever are denied. These de- 
fendants further allege in answer to said paragraph 8 of the complaint 
that said attorney had no authority, right or privilege to represent or 
attempt to represent these defendants or either of them or the firm of 
Willmore Engineering Company in any capacity whatever in connection 
with the proceedings of the board of arbitrators under Private Laws Nos. 
495 and 501, or in any other capacity or for any other purpose whatever. 

9. These defendants admit that on or about December 5, 1949, a 
suit was filed in the United States Court of Claims in the name of Willmore 

38 Engineering Company, which was dismissed by said Court, but 
deny all other allegations of paragraph 9 of said complaint. 

10. These defendants admit that a civil fraud proceeding was 
brought by the United States against the plaintiffs and the defendant Morris 
F. Luff, the same being Civil Action No. 1702-51, in the United States 
District Court for the District of Columbia, in which Honorable Ben 
Moore, as judge of said Court, directed a verdict in favor of the defen- 
dants named therein, but deny each and every other parece of paragraph 
10 not specifically admitted herein. 

11. These defendants admit that several bills, including H. R. 
6053, were introduced in the Congress for the relief of Willmore Engineer- 
ing Company, and that committee hearings were held thereon, but they 
deny each and every other allegation in see ae 11 of the complaint 
herein. 


12. These defendants admit that Represcnineive Frank Small of 
Maryland introduced H. R. 7258 in the 83rd Congress for the relief of 
Willmore Engineering Company, which became Private Law No. 495, 83rd 


Congress, approved June 30, 1954, and that House Joint Resolution No. 553, 
approved July 6,1954, was passed by Congress, amending Private Law No. 
495 by adding section 2 thereto, but deny each and every other allegation 
set forth in paragraph 12 of the complaint. 
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Further answering said paragraph 12 of the complaint, these de- 


fendants allege that the enactment of said relief legislation was due solely 
to their efforts, work and expense, and not to the efforts, work or expense 
of the plaintiffs herein, or either of them. 

13. The allegations of paragraph 13 of the complaint are admitted. 

14. These defendants admit the making of the agreement of June 
19, 1954, set forth in paragraph 14 of the complaint, but deny each and 
every other allegation therein contained not specifically admitted herein. 

15. These defendants admit that on or about June 19, 1954, Eugene 
D. Hegarty, the arbitrator appointed by said agreement of June 19, 1954, 
held a meeting attended by these defendants, Cragin W. Donaldson, and 
plaintiff Willard J. Luff. They deny each and every other allegation in said 
paragraph 15 contained and the whole thereof, and specifically deny any 
false, fraudulent or deceitful declarations, representations or statements 
on their part. Further answering said paragraph 15 of the complaint, these 

— 639 defendants allege that the statements and representations made by 
them to said Eugene D. Hegarty were true and accurate, and the said Eugene 
D. Hegarty, acting as an arbitrator of said parties, duly made valid reports 
and findings, as fully set forth in Civil Action No. 5139-54 in this Court, to 
which reference is hereby made with the request thatall pertinent allega- 
tions and matters therein set forth, and particularly the reports and find- 
ings of said Eugene D. Hegarty as an arbitrator, as aforesaid, be read and 
considered as parts of this answer to the same extent as if set forth in 
full herein. 

16. In answer to paragraph 16 of the complaint herein, these de- 
fendants deny that they or either of them had or have any false, fraudulent 
or deceitful intent or purpose whatsoever, and deny the right on the part of 
the plaintiffs or either of them to repudiate and rescind the said agreement 
of June 19, 1954, or any part thereof, for or by reason of any act, represen- 
tation or statement of these defendants or at all, and aver that said agree- 
ment was and is binding upon the plaintiffs and these defendants and each of 
them. Except as impliedly admitted herein, the allegations of paragraph 16 
are denied. 
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17. These defendants admit that on or about December 3, 1954, 
they filed in this Court Civil Action No. 5139-54, but they deny the remain- 
ing allegations of paragraph 17 of the complaint and the whole thereof, 
and aver the facts to be that there was no association with plaintiffs as 
liquidating partners from which these defendants could or did withdraw, 
and they further aver that all representations and statements made to the 
members of the board of arbitrators therein FO to were true and 
correct. : 

These defendants further allege that when their efforts were about 
to meet with success in procuring the enactment by Congress of legislation 
for the relief of Willmore Engineering Company, successor to the partner- 
ship formerly consisting of plaintiffs and defendant Morris F. Luff, the 
plaintiffs herein entered into a fraudulent and unlawful, plan, conspiracy 
and combination between themselves and with others to take advantage of 
the work, efforts and expenses of these defendants in obtaining said relief 
legislation by falsely, fraudulently and unlawfully claiming, pretending 
and representing that said partnership had not been dissolved and termina- 
ted in 1949, but that it continued to exist as a "liquidating partnership", 

40 that said John W. Slacks had not become completely disconnected 
with said partnership in 1948, that said Willard J. Luff had not abandoned 
said partnership in 1949 and thereafter had no interest or rights therein, 
and that they, said Willard J. Luff and John W. Slacks, continued in said 
partnership and constituted a majority of the members thereof, which said 
representations and statements were false, known by said plaintiffs to be 
false, and were made with the intent and purpose of defrauding and cheating 
these defendants. | 


18. The allegations of paragraph 18 of the complaint are denied. 
19. These defendants admit the pretended appointment of a board of 


arbitrators, as alleged in paragraph 19 of the complaint, but deny the 
validity of the proceedings and award of said board, for the reasons and 
on the grounds set forth in Civil Action No. 5139-54 in this Court, to which 
reference is hereby made with the request that all pertinent parts of the 
pleadings therein be read and considered in connection herewith to the 
same extent as if set forth in full herein. 
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Further answering paragraph 19 of the complaint, these defen- 
dants aver that the purported award made by said arbitrators was and is 
yoid, inadequate in amount, and unenforceable, upon the grounds and for 
the reasons set forth in the complaint filed in said Civil Action No. 5139-54. 
20. The allegations of paragraph 20 of the complaint are denied. 
21. The allegations of paragraph 21 of the complaint are denied. 
22. These defendants admit that said board of arbitrators made a 
purported award in the amount stated in paragraph 22 of the complaint, 
but deny all other allegations of said paragraph of the complaint. 
23. The allegations of paragraph 23 of the complaint are admitted. 
24. The allegations of paragraph 24 of the complaint are admitted. 
25. The allegations of paragraph 25 of the complaint are denied. 


26. The allegations of paragraph 26 of the complaint are denied. 


Further answering said paragraph 26, these defendants aver that the in- 
debtedness therein referred to is a personal debt owing to said accounting 
firm of McGinley and McGinley by these defendants. 

27. The allegations of paragraph 27 of the complaint are denied. 

28. The allegations of paragraph 28 of the complaint are denied. 

41 29. These defendants admit that the Circuit Court for Anne 
Arundel County, Maryland, rendered a judgment on a promissory note in 
favor of the Merchants National Bank, and aver that the same represents 
a personal obligation of these defendants and that they have paid a part of 
the original amount of the obligation upon which said judgment is based. 
Except as admitted herein, the allegations of paragraph 29 of the complaint 
are denied. 

30. These defendants admit that said private laws provide that one- 
half of the arbitration expense thereunder shall be borne by the Willmore 
Engineering Company, but deny the remaining allegations of paragraph 30 
of the complaint, and state that by reason of the fact that said award is 
invalid, no obligation exists thereunder. 

31. The allegations of paragraph 31 of the complaint are denied. 

Further answering said paragraph 31, these defendants aver that 
the allegations thereof clearly disclose the fraudulent and unlawful purpose, 
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intention and scheme of the plaintiffs herein to receive and obtain, if they 
can do so, the major portion of any amount payable for the relief of Will- 
more Engineering Company, and to deny to these defendants the fruits of 
their efforts, work and expenses. 
32. The allegations of paragraph 32 of the complaint are denied. 
33. The allegations of paragraph 33 of the complaint are denied. 
Further answering said paragraph 33 of the Complaint, these defen- 
dants deny that plaintiffs have any lawful claims against them whatever, 
and aver that the allegations of said paragraph of the complaint were made 
maliciously for the purpose and with the intention of injuring these defen- 
dants and discrediting them, if possible, in the eyes of this Court. 
Fifth Defense. 
These defendants aver that the partnership arrangement herein- 
before mentioned between plaintiffs and defendant Morris F. Luff was oral 


and not in writing; that said partnership was one at will, from which any 


partner might withdraw at any time and thereby dissolve and terminate the 
same; and that by withdrawing and abandoning said partnership, as herein- 
before alleged, the plaintiffs dissolved and terminated said partnership 
and the same has not been resumed or revived, and that on or about 
October 1, 1949, said partnership agreement between said partners be- 
came and was and continued to be unenforceable by any one or more of 
said former partners against the others or any of them. 
Sixth Defense. 

Said partnership agreement was within the statute of frauds, and 
was and is for that reason unenforceable by one or more of said former 
partners against any of the others. 

WHEREFORE, having fully answered the complaint of the plaintiffs 
herein, these defendants pray that this action be dismissed, and that they 
recover of and from the plaintiffs their costs and disbursements herein. 

/s/ Morris F. Luff 
/s/ Richard L. Merrick /s/ Ruth K. Luff 
Attorney for Defendants 
* * * 
[JURAT dated Feb. 28, 1955. | 
[Certificate Of Service] 
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[Filed April 20, 1955] 

MOTION FOR [PARTIAL] SUMMARY JUDGMENT — 

Now come the plaintiffs, by their attorneys of record, and move 
the Court to enter a partial summary judgment pursuant to Rule 56 of 
the Federal Rules of Civil Procedure, declaring that the Willmore 
Engineering Company for whose relief trivate Laws Nos. 495 and 501, 
83rd Congress, Second Session, were enacted, is a partnership com- 
posed of the plaintiffs, Willard J. Luff and John W. Slacks, and the 
defendant, Morris F. Luff, and for reasons therefor plaintiffs say: 

1. That said Private Laws establish undeniably and conclusively 
that said partners of Willmore Engineering Company are the persons and 
partners who the Congress intended to compensate for their services and 
expenses in connection with the partnership Willmore Engineering Com- 
pany's contract with the United States for the production of winches for 
transport vessels necessaryto the prosecution of World War II; and said 
Private Laws are not susceptible of any other construction. 

2. That the pleadings, admissions on file, together with the affi- 
davits and duly authenticated exhibits annexed hereto, or to be produced 
at the hearing of this motion, show that there is no genuine issue of any 


material fact as to who said partners are, and that the plaintiffs are en- 


44 titled to the summary judgment sought by the above motion, as a 


matter of law. 


/s/ R. Sidney Johnson 
/s/ J. Richard Earle. 
Attorneys for Plaintiffs. 


[Certificate of Service] 


[Filed April 20, 1955] 
(Attached to Motion for Partial Summary Judgment) 


R. SIDNEY JOHNSON 
Attorney and Counsellor At Law 
Union Trust Building 
Washington, D.C. August 4, 1954. 


Mr. Eugene D. Hegarty, 
121 Sipes Lane, 
Annandale, Virginia. 
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Dear Mr. Hegarty: 
Please be advised that the undersigned, R. Sidney Johnson and 


J. Richard Earle are the attorneys duly appointed and authorized to 
represent the past, present, and future interests of Messrs. Willard J. 
Luff and John W. Slacks, two of the three partners comprising the Will- 
more Engineering Company, in connection with the claim of said partners 
against the United States mentioned and referred to in Private Acts of 
Congress Nos. 495 and 501, 83rd Congress. 

We are given to understand that on Saturday, July 31, 1954, in the 
office of Delos Smith, Esquire, you assumed to hold a meeting or hearing 
pursuant to the terms of an alleged agreement, represented to have been 
signed by Willard J. Luff, Morris F. Luff, and Ruth K. Luff, dated June 
19,1954, at which you undertook to preside as arbitrator of the rights of 
these persons, as well as Mr. John W. Slacks, and their interests in the 
aforesaid claims of the said Willmore Engineering Company against the 
United States subject to arbitration under the aforesaid Acts of Congress. 

We are further informed that those present at said meeting were 
yourself, Mr. Morris F. Luff, Mrs. Ruth K. Luff, Mr. Craigin Donald- 
son, and Mr. Willard J. Luff; that you proceeded informally to examine 
and question these persons, and thereupon announced your decision that 
the Willmore Engineering Company mentioned in said Acts of Congress is 
composed of two persons only, to wit, Morris F. Luff and Ruth K. Luff, 
his wife, and no other person. We are further advised that you announced 
at said meeting your intention to notify all interested parties, including 
arbitrators appointed pursuant to said Acts of Congress, of your said 
decision. 

Our information as above set forth was confirmed by you upon 
your visit to the office of R. Sidney Johnson, Union Trust Building, on 
Monday, August 2,1954, although you then stated that the above decision 
was tentative only, and that you intended to secure legal advice before 
“formalizing" said decision. 

You are informed and advised that any existing or purported part- 
nership calling themselves "Willmore Engineering Company", other than 
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the co-partnership mentioned and referred to in said Acts of Congress, 
75 has been organized or formed without the knowledge, consent, or 


approval of our said clients, and has no relationship, either in law or in 


fact, to the Willmore Engineering Company of which they are and have, 

in the past, been co-partners with Morris F. Luff, and can have no claim, 
right or interest in the assets or claims of the partnership mentioned in 
said Acts of Congress. Any decision, judgment, or pronouncement by 
you, or anyone else, to the contrary is erroneous, unsupportable, and 
lacking of legal or factual significance or effect. 

You are advised that our clients deny that on June 19, 1954, or on 
any other date, they became parties to any agreement, express or im- 
plied, between themselves or either of them, with the said Ruth K. Luff, 
and that if you have in your possession any paper writing or agreement 
so executed, the same is false. 

You are further advised that our clients deny that the agreement 
in writing entered into between themselves and Morris Luff on June 19, 
1954, to which you also were a signator, is valid or binding upon any of 
the alleged parties thereto, and aver that said agreement is void and of 
no effect whatsoever. 

Our clients deny that there exists any authority on your part, in- 
dividually, to make any valid determination in regard to the respective 
rights and interests of the partners, Willard J. Luff, Morris F. Luff, and 
John W. Slacks, in the aforesaid claim of said partnership against the 
United States, for the reason, among others that will be urged and presented 
in the event of a contest of the matter, that under said Acts of Congress 
the duty of making such determination and the jurisdiction to do so, was 
conferred exclusively upon the whole board of arbitrators provided by 
said Acts of Congress to be appointed and constituted, as a necessary basis 
for effecting a valid payment in accordance with said Acts of Congress, 
and the award of said arbitrators and that said duty and jurisdiction of the 
board of arbitrators cannot be invaded or lessened by any agreement of 
the parties either prior to or after the enactment of said acts of Congress. 
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Our clients further draw in question whether the attempted and 
purported appointment of Engene D. Hegarty as one of the three arbitra- 
tors to be appointed pursuant to said Acts of Congress has any force, 
effect or validity, for the reason, among others that may hereafter be 
advanced if necessary, that said attempted and purported appointment 
occurred on June 19, 1954, and the Acts of Congress aforesaid did not 
become law until June 30th, and July 6th, 1954, and said attempted and 
purported appointment was not then made in pursuance of said Acts of 
Congress. | 

In consideration of the premises, you will please take notice that 
our clients will take such action as they may be advised for the protec- 
tion and preservation of their respective interests in said Willmore 
Engineering Company, and the arbitration to be held pursuant thereto. 

76 Trusting that you will give due and serious consideration to the 


matters hereinbefore mentioned. : 
Very truly yours, 

/s/ R. Sidney Johnson 
/s/ J. Richard Earle 


Attorneys for Willard J. Luff 
and John W. Slacks. 


[Filed April 20, 1955] 
(Attached to Motion for Partial Summary J adgment) 


R. Sidney Johnson 
Attorney and Counsellor at Law 

Union Trust Building 

Washington, D. C. 


August 25, 1954. 


Mr. Eugene D. Hegarty, 
121 Sipes Lane, 
Annandale, Virginia. 


Dear Mr. Hegarty: 

Mr. Willard J. Luff has referred to me your writing dated 
August 18, 1954, captioned "Findings of Arbitrator". 

While it is gratifying to note that you have considerably altered 
your rather startling conclusions announced at the meeting of July 31st, 
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which gave rise to the communication addressed to you by Mr. Earle and 
myself, dated August 4,1954, your present "findings", now stated to be 
“final”, are open to the same objections heretofore made. 

Principally, it is felt that your attempts to continue to act as an 
individual arbitrator of the internal affairs of the Willmore Engineering 
Company partnership are entirely inconsistant with the position you hold 
as one of the three arbitrators under Private Law No. 495, 83rd Congress. 

Within the next few days the full facts forming a basis for the 
allowance to be made to the individual partners will be laid before the 
Board of Arbitrators, and will, in that way, come to your attention. It 
is sincerely trusted that apprehensions naturally resulting from your 
"findings" now before me, as to whether you may not be influenced by 
the one-sided picture that has evidently been portrayed to you, will prove 
to be unjustified, and that you will permit yourself to be open-minded 
until all the evidence is in and you have the opportunity to weigh it in 
concert with your co-arbitrators along with other and more important 
matters relating to the claim against the United States. Any other course 
is likely to imperil the interests of all concerned in this arbitration matter. 

In the meantime, Mr. Earle and myself are giving serious thought 
to a concrete proposal for bringing these parties to an understanding. We 
seem to see in some of the conclusions you have announced a basis upon 
which it may be possible for them to reconcile their differences, which 
upon a close analysis do not appear to be too great to be readily adjusted 
in fairness to all concerned. 

| 78 If you can feel persuaded to lend yourself to such a desirable 
undertaking, and assist the parties in accomplishing the just end earnestly 
desired by all, you will be performing a real service in the interest of 
justice and fair play. And I think I may safely assure you that, in this 
connection, you will find that I, my associate, Mr. Earle, and our clients, 
stand ready to give full recognition to the equities of the situation as they 


affect each of the parties involved. 


Yours very truly, 


/s/ R. Sidney Johnson 
rsj/s 
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[Filed April 20, 1955] 
(Attached to motion for Partial Summary J sdgment 


R. SIDNEY JOHNSON 

Attorney and Counsellor At Law 

Union ‘Trust Building 
Washington, D. C. 


December 28, 1954 


Mr. Eugene D. Hegarty, 
121 Sipes Lane, 
Annandale, Virginia 


Dear Mr. Hegarty: 

This letter is addressed to you individually, and refers only to 
the matter of the June 19, 1954, agreement between Willard J. Luff, 
Morris F. Luff, and John W. Slacks, insofar as it undertook to appoint 
you as arbitrator between the Willmore Engineering Company partners. 

As you know, an action for a Declaratory Judgment, and for an 
injunction, has been filed in our District Court by Morris F. Luff and 
Ruth K. Luff, his wife, the purpose of which is to defeat the rights of the 
legitimate claimants before the Board of Arbitrators, of which you area 
member and to force the Board to recognize the alleged fact that Morris 
F. Luff and Ruth K. Luff are the sole owners of Willmore Engineering 
Company, as co-partners therein, or in the alternative to destroy the 
Board. 
The action is entitled "Morris F. Luff and Ruth K. Luff, Plain- 
tiffs v. Gerald Ryan and Delos G. Smith, SCC Civil Action No. 
9139-54. 

The action seeks to judicially establish the following: 

1. That Morris F. Luff and his wife, Ruth K. Luff, are the 

co-partners in the Willmore Engineering Company, entitled to 

the full benefits of any award of the Board of Arbitrators under 

Private Laws Nos. 495 and 501, 83rd Congress, Second Session, 

to the exclusion of Willard J. Luff and John W. Slacks. 

2. That the agreement of June 19,1954, by which you are alleged 

to have been appointed arbitrator, both individually for Willmore 

partners, and on the Board of Arbitrators, was entered into 
between Morris F. Luff, Willard J. Luff and Ruth K. Luff. 
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3. That having been appointed to the Board under such an 

alleged agreement, it was in pursuance thereof that you joined 

with Mr. Smith in appointing Mr. Ryan as the third arbitrator 

and chairman of the Board. 

4. That the Board so appointed had no authority to arbitrate 

any Claim of Willmore Engineering Company other than the one 

submitted by Morris F. Luff and Ruth K. Luff. 

9. Or, in the alternative, that the refusal of the "majority" 

of the Board to recognize your "findings," alleged to have been 

made under the alleged agreement of June 19, 1954, supposedly 

signed by Morris F. Luff, Willard J. Luff and Ruth K. Luff, and 

to arbitrate the claim of "Willmore Engineering Company" filed 

by Morris F. Luff and Ruth K. Luff, to the exclusion of Willard 

J. Luff and John W. Slacks, renders the Board illegally consti- 

tuted and without authority to act. 

6. That the alleged agreement of June 19, 1954, supposedly 

signed by Morris F. Luff, Willard J. Luff, and Ruth K. Luff, 

and the "findings" made by you pursuant thereto are valid and 

binding upon the Board of Arbitrators. 

7. That the Statements set forth in your "Findings of Arbitrator" 

dated August 18,1954, are valid and binding, and are warranted 

by the facts in the case, and amount to a finding that Morris F. 

Luff was the sole partner of Willmore Engineering Company after 

October, 1949. 

Thus you can readily see that the action is grounded entirely upon 
your attempt to carry out the agreement of June 19, 1954, when, asa 
matter of fact that agreement, insofar as it appointed you as arbitrator 


of the Willmore partners relationships was repudiated and revoked shortly 


after your first effort to hold an arbitration meeting on July 31,1954, by 
Willard J. Luff and John W. Slacks, who thereafter refused to participate 
in any arbitration by you, or to be bound by the agreement of June 19, 
1954, so far as your appointment as individual arbitrator was concerned. 
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The facts in the matter, which you should now be in a position to 
recognize and acknowledge are as follows: 

1. That the agreement of June 19, 1954, by which you were 

appointed arbitrator, both individually for Willmore and as a 

member of the Board of Arbitrators, was signed by Willard J. 

Luff, Morris F. Luff and John W. Slacks. © 

2. That Ruth K. Luff was not, and was not intended to be, a 

party to said agreement. 

3. That the agreement of June 19, 1954, was repudiated and re- 

voked, insofar as your appointment as individual arbitrator was 

concerned, by Willard J. Luff and John W. Slacks, as evidenced, 

among other things, by the letter dated August 4, 1954, signed 

by myself and J. Richard Earle, Esq., as attorneys for those 

two partners, sent you by registered mail; by my letter of August 

25,1954, and by the subsequent letter of John W. Slacks. 

3. That Willard J. Luff and John W. Slacks have, since July 31, 

1954, continuously and consistently declined to enter into any 

arbitration under the June 19, 1954, agreement, and have notified 

you on a number of occasions that they would refuse to be bound 

by any decision or award you might attempt to make. 

82 The law is well settled that an agreement to arbitrate may be re- 
voked by either of the parties at any time before the award, even though 
the agreement provides that it shall be irrevocable. Such agreements are 
executory only, until a final award is made, and depend upon the continuing 
consent of the parties. You have not had the consent of Willard J. Luff or 
John W. Slacks to proceed with any arbitration of their interests since 
July 31, 1954. 

For these reasons, and others that are equally valid if the matter 
comes to an issue, your "Findings of Arbitrator" of August 18, 1954, are 
of no effect, nor are any other actions on your part as individual arbitrator. 


Under the circumstances, it is suggested that you ought to seriously 


consider whether you care to continue to assume the responsibility of per- 
mitting a record to stand whereby your unauthorized actions in attempting 
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to carry on with a revoked arbitration are being used as a legal pretense 
by Morris F. Luff. The continuance of the pending action depends to a 
very great extent upon whether you intend to follow the unauthorized course 


you have pursued up to now. 

It should perhaps be made clear, at this point, that your "Findings 
of Arbitrator" of August 18, 1954, is not an "award", nor is any other 
finding which you may have made, not only because unauthorized, but for 
the additional reason that, upon the face of the paper it appears that it is 
neither final or conclusive of the disputes between the parties. Indeed, 
it would have been impossible for you to have reached a final decision in 
the case where Willard J. Luff and John W. Slacks, two essential parties, 
have consistently declined to participate in any arbitration for the reason 
that the agreement of June 19,1954, had been revoked by them. If there 
remains any doubt in your mind on the subject, this letter should make 
their position perfectly clear to you. 

If the pending suit continues, you are bound to be drawn into it, 
as a part, or as a witness. Itis now clearly your duty to take action to 
prevent its continuance and to bring it to an early conclusion so that the 
Board can proceed with its duties, and a great deal of unpleasant and ex- 
pensive litigation can be avoided. 

It is therefore suggested that you should pursue the following 
courses: 

1. Acknowledge the fact of the repudiation and revocation of 

the agreement of June 19, 1954, and your authority to act as 

arbitrator. 

2. Place this information in the hands of the Department of 

Justice and the United States Attorney for the District of Columbia. 

3. Place the information into the possession of the Department 

of Commerce, the Treasury Department, and the General Account- 

ing Office, where we understand your "Findings" have been im- 

properly been made a matter of record by Mr. Morris F. Luff. 

4. Notify Mr. Gerald Ryan and Delos G. Smith, Esquire, in 

order that they may be enabled to make a proper defense to the 

action now pending against them. 
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5. Advise the attorney for the plaintiffs in the pending action 


so that he may recognize the error into which he has been led 


in filing the case, and be governed accordingly. 

6. Write me in answer to this letter, setting forth the true 

situation, to wit, that Willard J. Luff and John W. Slacks have 

both long since terminated your authority to act as their arbi- 

trator, revoked and repudiated the agreement of June 19, 1954, 

and refused to be bound by any decision on your part. 

The damaging results of your persistence in this matter must 
certainly be very evident to you by now, and we urge you to take prompt 
action to prevent further injurious consequences. 

Yours very truly, 


(Signed) R. Sidney Johnson 
Attorney for Willard J. 
Luff and John W. Slacks 


[Filed May 26, 1955. ] 


AFFIDAVIT IN OPPOSITION TO MOTION OF 
PLAINTIFFS FOR PARTIAL SUMMARY 
JUDGMENT. 


DISTRICT OF COLUMBIA, ss: 

Morris F. Luff, being first duly sworn according to law on oath 
deposes and states as follows: 

1. He is one of the defendants named in this action and makes 
this affidavit in opposition to the motion of plaintiffs for a partial sum- 
mary judgment herein. 

2. In 1943 this affiant and Willard J. Luff began an informal 
business association called Willmore Engineering Company. Funds were 
supplied by affiant, and have never been repaid. John W. Slacks was 
associated with Willmore for a short time. He finally withdrew from the 
firm in 1948 and thereafter had no connection with or interest in the firm 
or any of its activities. About October, 1949, Willard J. Luff broke off 
all business relations with this affiant and finally determined and announ- 
ced that he would not be responsible for any further action or liability of 
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Willmore. He obtained full time employment in Pennsylvania. 

3. From and after October, 1949, affiant and his partner, Ruth K. 
Luff, conducted the affairs of Willmore, particularly the effort to liqui- 
date claims against the United States Government arising from Willmore's 
activities before and since 1949. 

4. In 1952 this affiant had a certified public accountant audit the 
firms records for Congressional presentation and learned for the first 
time that Willard J. Luff, who kept the records and wrote checks up to 

126 1949, had in that period withdrawn for his own use ten thousand 
dollars more of the firm's income than this affiant. 

9. In March, 1954, when it appeared that Congress might enact 
a private law for the relief of this affiant and Ruth K. Luff, Willard J. 
Luff attempted to assert some interest in Willmore which he had aban- 
doned in 1949. 

6. The sponsors of the legislation insisted that, as a condition 
precedent to enactment of the legislation, an arbitrator be appointed to 
finally decide all questionsand contentions of present and former relation- 
ships to Willmore. This affiant proposed to Willard J. Luff that since 
the facts were so clearly established in a positively conclusive manner, 
Willard J. Luff might select the arbitrator himself, provided he, Willard 
J. Luff, would be bound by his decision. Accordingly, Willard J. Luff 
selected Eugene D. Hegarty, and on June 19, 1954, a formal document 
of agreement was solemnized by and between Ruth K. Luff, this affiant, 
and Willard J. Luff and Eugene D. Hegarty. A photostat copy is attached 
hereto. Mr. Hegarty announced his decision on July 31, 1954. 

7. On November 13,1954, there was a meeting, formally called 
by a purported board of arbitrators, attended by Ruth K. Luff, this affiant 
and their attorney, Richard L. Merrick, Willard J. Luff, John W. Slacks, 
who in the meantime had signed a carbon copy of the June 19, 1954 arbi- 
tration agreement, Eugene D. Hegarty, and other purported arbitrators, 
government attorneys and one R. Sidney Johnson. The original document 
of the June 19, 1954, arbitration agreement was exhibited to all. The facts 


concerning its execution were explained in detail by Eugene D. Hegarty. 
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No suggestion, notice or demand for rescission or annulment was made. 
No fraud, deceit or misrepresentation was performed upon Mr. Hegarty, 
as charged in plaintiffs’ complaint. Mr. Hegarty said that he had received 
at various times a number of letters from Mr. Johnson and Willard J. 
Luff, which were requests for his help in securing some -recognition for 
the claims of Willard J. Luff. 

8. This affiant saw the letter of August 4,1954, a copy of which 

is attached to the joint affidavit of Mr. Johnson and Mr. Earle in 
support of the motion for partial summary judgment, for the first time 
when it was served with the motion mentioned above. No notice or de- 
mand for annulment of the June 19, 1954, agreement has ever been re- 
ceived by this affiant or Ruth K. Luff, and no demand has ever been made 
on them or either of them for an accounting or settlement of the affairs of 
Willmore Engineering Company from either Willard J. Luff or John W. 
Slacks. 

/s/ Morris F. Luff 

[JURAT dated May 25, 1955. | 


128 [Filed May 26, 1955. ] 


(Photostat Copy Of Original Agreement Set Forth Below 
Attached To Original Copy of Affidavit of Morris F. Luff 
and Typewritten Copies of Agreement Attached to Service 
Copies of Such Affidavit) 


AGREEMENT 


Washington, D. C. 
June 19, 1954 


WE, THE UNDERSIGNED, for the purpose of finally resolving, settling, 
and liquidating all our rights, interests and obligations in the partnership 
known as WILLMORE ENGINEERING COMPANY of Washington, D. C., 
hereby mutually agree to arbitration, and we hereby irrevocably appoint, 
delegate, authorize and empower EUGENE D. HEGARTY of Annandale, 
Virginia, as our arbitrator to hear, investigate, and arbitrate a final 
determination for all and each of us in our names and places on all mat- 
ters concerning our former and present relationships pertaining to WILL- 
MORE ENGINEERING COMPANY, and as the arbitrator for WILLMORE 
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ENGINEERING COMPANY on the Board of Arbitrators to be created 
under a pending bill in Congress, H.R. 7258, in the event it is enacted 


and becomes law. Signed 


Appointment as Arbitrator under Morris F. Luff 
terms set forth in the agreement ‘ 

stated above is hereby accepted: Willard J. Luff 
Eugene D. Hegarty Ruth K. Luff 
WITNESS: 


Lawrence B. Slater 


[Filed August 29, 1955. ] 


ORDER GRANTING PARTIAL SUMMARY 
JUDGMENT FOR PLAINTIFFS 


Upon consideration of the motion of plaintiffs for partial sum- 
mary judgment and of the opposition thereto and of argument of counsel 
in open court, and upon examining the pleadings and evidence before it 
and interrogating counsel the court pursuant to Rule 56 (d), Federal 
Rules of Civil Procedure, specifies that the following facts appear herein 
without substantial controversy: 

(1) That Willard J. Luff, John W. Slacks and Morris F. Luff 
were members of a partnership known as Willmore Engineering Company 
during the period April, 1944 to August, 1945; 

(2) That during said period the partnership under a contract 
with the United States Maritime Commission produced winches for trans- 
port vessels for the United States, and that the United States is indebted 
to said partnership for services and expenses in connection with said 
contract; 

(3) That Congress in order to satisfy the obligation of the 
United States to the Willmore Engineering Company enacted legislation 
providing for the appointment of a Board of Arbitrators to determine 
the amount due said company for services and expenses in connection 
with its contract and the breach of it, if any, and for the payment of such 
sum by the Secretary of the Treasury to the Willmore Engineering Com- 
pany; 
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(4) That a Board of Arbitrators was named pursuant to Private 
Law 495, 83rd Congress, 2nd Session, and said Board has certified an 
award to the Secretary of Treasury in favor of the Willmore Engineering 
Company in the amount of $375,577.37, and | 


183 (5) That the Secretary of the Treasury, pursuant to Private Law 


501, 83rd Congress, 2nd Session, has paid out of the money in the 
Treasury the sum of $375,577.37 representing the award made by the 
Board of Arbitrators to compensate the Willmore Engineering Company, 
and that said sum, has with leave of this court, been deposited in the 
Registry of this court. | 

And it appearing to the court, pursuant to Rule 54 (b), Federal 
Rules of Civil Procedure, that there is no just reason for delay in de- 
termining who are the members of the Willmore Engineering Company 
for whose relief Private Laws No. 495 and 501, 83rd Congress, 2nd 
Session were enacted, the court concludes as a matter of law that Willard 
J. Luff, John W. Slacks and Morris F. Luff are said members of the 
Willmore Engineering Company, and it is, therefore, by the court this 
29th day of August, 1955 

ORDERED that the motion of plaintiffs for partial summary judg- 
ment be and it hereby is granted, and that judgment be and it hereby is 
entered herein declaring that Willard J. Luff, John W. Slacks and 
Morris F. Luff are the members of the Willmore Engineering Company 
for whose relief Private Laws No. 495 and 501, 83rd Congress, 2nd 
Session were enacted. 


/s/ Burnita Shelton Matthews 
Judge 


188 [ Filed September 4, 1956] 
MOTION TO INTERVENE AS A PLAINTIFF 
Eugene D. Hegarty moves for leave to intervene as a plaintiff 
in this action, pursuant to rule 24 (a) (3), Federal Rules of Civil Pro- 
cedure, in order to assert the claim set forth in his proposed complaint 
of which a copy is hereto attached on the ground that the applicant is so 
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situated as to be adversely affected by a distribution or disposition of 
property which is in the custody or subject to the control or disposition 
of the Court. 


/s/ Grant Stetter 
Attorney for Eugene D. Hegarty, 


Applicant for Intervention 
ak * * 


189 [ Filed September 4, 1956] 
INTERVENER'S COMPLAINT 

Fr. This is an action by Willard J. Luff and John W. Slacks for an 
injunction Pendente Lite declaratory judgment and general relief and 
more particularly for the distribution of Three Hundred Seventy-Five 
Thousand Five Hundred and Seventy-Seven Dollars and Thirty Cents 
($375,577.30) which has been paid into the registry of the Court as the 
balance of an award by a Board of Arbitrators established pursuant to 
private law 495 83rd Congress and private law 501 83rd Congress. 
2. Intervener states that he is the Eugene D. Hegarty the arbitrator 
selected by Morris F. Luff, Willard J. Luff, and John W. Slacks in an 
arbitration agreement dated June 19, 1954, “to hear, investigate, and 
arbitrate a final determination for all and each of us in our names and 
places on all matters concerning our former and present relationships 
pertaining to Wilmore Engineering Company, and as the arbitrator for 
Wilmore Engineering Company on the Board of Arbitrators .. ."" which 
agreement is set out verbatim on page 8 of the original complaint filed 
in this matter on February 7, 1955. 
3. Private law 495 83rd Congress authorizing the award in dispute 
in this action states that the provisions of Title 9 of the United States 
Code shall be applicable to proceedings under it. 

190 4. Title 9 section 2 U.S.C. provides that an agreement in writing 
to submit to arbitration an existing controversy arising out of sucha 
contract, transaction or refusal, shall be valid irrevocable and enforce- 
able, save upon such grounds as exist at law or in equity for the revoca- 
tion of any contract. 
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5. Intervener has partially completed his duties as arbitrator be- 
tween Willard J. Luff, Morris F. Luff, and John W. Slacks, and has a 
lien on the proceeds of the award until he announces his findings regard- 
ing distribution of the award. 
WHEREFORE, intervener prays: 

1. That this Court grant intervener a stay of fifteen days in 
which to prepare findings regarding the distribution of the proceeds of 
this award including applicant's claim for serving as arbitrator. 

2. That the parties to this suit be granted fifteen days time 
to enter their objections to these findings. 

3. That intervener be granted ten days thereafter to certify 
his findings to this court. 


/s/ Grant Stetter 
Attorney for Eugene D. Hegarty, 
Applicant for Intervention 

* * x 


[ Certificate of Service] 


201 ORDER DENYING MOTION TO INTERVENE 
Upon consideration of the motion of Eugene D. Hegarty to inter- 
vene in this action, the opposition thereto of the plaintiffs, the response 
of the defendants to said motion, and after hearing argument by counsel 
for all the parties, it is by the Court this 20th day of September, 1956, 
ADJUDGED AND ORDERED that said motion of Eugene D. Hegarty 
to intervene in this action be and the same is hereby denied. 


/s/ F. Dickinson Letts 
Judge 


202 [ Filed October 9, 1956] 


MOTION FOR ORDER TO COMPEL ARBITRATION AND 
STAYING DISTRIBUTION OF FUNDS IN THE REGISTRY OF 
2 THE COURT. 


The defendants, Morris F. Luff and Ruth K. Luff, move the Court 
for an order compelling the plaintiffs herein to proceed to arbitrationof 
the pending dispute between the parties hereto and staying distribution of 
the funds in the registry of this Court pending such arbitration, upon the 





62 
grounds and for the reasons set forth in the annexed petition and the 
Points and Authorities in support hereof. 


/s/ Richard L. Merrick 


Attorney for Defendants. 
* * x x * 


[ Certificate of Service] 


203 PETITION TO COMPEL ARBITRATION AND TO 
STAY DISTRIBUTION OF FUNDS IN THE REGISTRY 
OF THE COURT. 


The petition of Morris F. Luff and Ruth K. Luff, named as defend- 
ants herein, respectfully represents as follows: 

1. Private Laws Nos. 495 and 501, 83rd Congress, enacted for 
the relief of the Willmore Engineering Company, provided for the estab- 
lishment of a board of arbitration to determine and certify to the Secre- 
tary of the Treasury the amount required to satisfy any obligation of the 
United States to said Willmore Engineering Company. The penultimate 
sentence of Private Law No. 495 reads: 


"To the extent not inconsistent with this Act, the pro- 
visions of Title 9 of the United States Code shall be appli- 
cable to proceedings under this Act." 


2. Section 2, Title 9 of the United States Code provides in perti- 
nent part that: 


“A written provision in any * * * contract evidencing a 
transaction involving commerce to settle by arbitration a con- 
troversy thereafter arising out of such contract or transaction, 
or the refusal to perform the whole or any part thereof, or an 
agreement in writing to submit to arbitration an existing con- 
troversy arising out of such a contract, transaction, or refusal, 
shall be valid, irrevocable, and enforceable, save upon such 
grounds as exist at law or in equity for the revocation of any 
contract." (Underscoring added) 


Section 3 of Title 9, supra, provides that if any suit or proceed- 
ing is brought in any court of the United States on any issues referable 
to arbitration under an agreement in writing for such arbitration, the 
court, on application of one of the parties, shall stay the action "until 
such arbitration has been had in accordance with the terms of the agree- 
ment, providing the applicant for the stay is not in default in proceeding 
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204 with such arbitration." 
Section 4 of Title 9 provides, among other things, that 


"A party aggrieved by the alleged failure, neglect, or 
refusal of another to arbitrate under a written agreement 
for arbitration may petition any United States district court 
which, save for such agreement, would have jurisdiction 
under Title 28, in a civil action or in admiralty of the sub- 
ject matter of a suit arising out of the controversy between 
the parties, for an order directing that such arbitration pro- 
ceed in the manner provided for in such agreement. Five 
days' notice in writing of such application shall be served 
upon the party in default. Service thereof shall be made in 
the manner provided by the Federal Rules of Civil Procedure. 
The court shall hear the parties, and upon being satisfied 
that the making of the agreement for arbitration or the fail- 
ure to comply therewith is not in issue, the court shall make 
an order directing the parties to proceed to arbitration in 
accordance with the terms of the agreement. * * * * If the 
making of the arbitration agreement or the failure, neglect, 
or refusal to perform the same be in issue, the court shall 
proceed summarily to the trial thereof. * * *", 


3. On February 7,1955, the above named plaintiffs, Willard J. 
Luff and John W. Slacks, brought this action against these petitioners, 
Morris F. Luff and Ruth K. Luff, praying for an injunction pendente lite, 
a declaratory judgment, and for general relief, and alleging that they, the 
plaintiffs herein, one of these petitioners Morris F. Luff, R. Sidney 
Johnson, attorney for plaintiffs, and a number of other persons not par- 
ties to this action, are entitled to the proceeds of the award of the Board 
of Arbitrators appointed under the provisions of said Private Laws Nos. 
495 and 501, their alleged entitlement to said proceeds being based on 
a formula arbitrarily contrived by the plaintiffs and their attorneys and 


denied by these petitioners. 


4. When this action was instituted the Secretary of the Treasury 
was joined as a party defendant, as he had custody of the funds for pay- 
ment of the award of the said board of arbitrators, which award was made 
on January 13,1955, in the amount of $375, 577.37. Subsequently, by an 
order of this Court, the proceeds of said award were paid into the registry 
of this Court and this action was dismissed as to the Secretary of the 
Treasury, leaving these two petitioners as the remaining defendants here- 


in. 
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5. On April 20,1955, plaintiffs filed a motion for partial sum- 
mary judgment, demanding that this Court declare that Willard J. Luff, 
John W. Slacks, and Morris F. Luff are the members of the partnership 
known as Willmore Engineering Company for whose relief said Private 

205 Laws Nos. 495 and 501 were enacted, md on August 29,1955, this Court 
entered a judgment declaring that said three persons "are the members 
of the Willmore Engineering Company for whose relief" said private laws 
were enacted. 

6. An appeal from said partial summary judgment was taken by 
these petitioners on September 21, 1955, to the United States Court of 
Appeals for the District of Columbia Circuit, and that Court, on May 17, 
1956, decided that the judgment of this Court of August 29,1955, "was 
correctly entered” and affirmed said judgment. A petition for rehearing 
in banc was filed in said court and denied. 

7. The agreement in writing for arbitration between the parties 
and appointing an arbitrator and a member of the Board of Arbitrators 


established by said Private Laws Nos. 495 and 501 is dated June 19, 1954, 
and is as follows: 


"WE, THE UNDERSIGNED, for the purpose of finally resolving, 
settling, and liquidating all our rights, interests and obligations in 
the partnership known as WILLMORE ENGINEERING COMPANY of 
Washington, D.C., hereby mutually agree to arbitration, and we 
hereby irrevocably appoint, delegate, authorize and empower 
EUGENE D. HEGARTY of Annandale, Virginia, as our arbitrator 
to hear, investigate, and arbitrate a final determination for all and 
each of us in our names and places on all matters concerning our 
former and present relationships pertaining to WILLMORE 
ENGINEERING COMPANY, and as the arbitrator for WILLMORE 
ENGINEERING COMPANY on the Board of Arbitrators to be created 
under a pending bill in Congress, H. R. 7258, in the event it is 
enacted and becomes law." 


The original typewritten copy of that agreement was signed by 
Morris F. Luff, Willard J. Luff and Ruth K. Luff. Carbon copies thereof 
were signed by Morris F. Luff and Willard J. Luff and John W. Slacks 
later added his signature thereto. 

8. Petitioners, Morris F. Luff and Ruth K. Luff, dispute the 
claims of plaintiffs herein to the proceeds of the award of said board of 
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arbitrators and the formula for distribution thereof advanced by the 
plaintiffs herein; rely on the arbitration provisions of said agreement of 
June 19, 1954; have been at all times and now are ready and willing to 
proceed with the arbitration of the respective rights and interests of the 
parties hereto; an arbitrator was appointed by the parties hereto in and 
by said agreement, which appointment is irrevocable under and by the 
provisions of Section 2 of Title 9 of the United States Code, made appli- 
206 cable to such proceedings by said Private Laws Nos. 495 and 001; 

but the plaintiffs herein, Willard J. Luff and John W. Slacks, have re- 
fused and still refuse to submit the said dispute to the arbitrator so 
appointed by the parties hereto, as aforesaid, and are in default in the 
performance of said agreement. 

WHEREFORE, petitioners move the Court and respectfully pray, 
as follows: 

1. That, pursuant to the provisions of Section 4, Title 9 of 
the United States Code,plaintiffs be ordered and directed to proceed to 
arbitration of the pending dispute between the parties hereto in the man- 
ner provided and by the arbitrator appointed in and by said arbitration 
agreement of June 19, 1954. 

2. That distribution of the proceeds of the award made by the 
Board of Arbitrators under Private Laws Nos. 495 and 901, now in the 
registry of this Court, be stayed pursuant to the provisions of Section 3, 
Title 9, United States Code, until arbitration has been had of the dispute 
between the parties hereto. 


3. That petitioners be granted such other, further or different 


relief as to the Court may be deemed just and proper. 
/s/ Morris F. Luff 


/s/ Richard L. Merrick /s/ Ruth K. Luff 


Attorney for Petitioners Petitioners. 
* * * *« * 


[Verification] 
[JURAT dated October 9, 1956. ] 
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210 [Filed October 11, 1956. ] 
NOTICE 


To: 

Richard L. Merrick, Esq., 
1624 Eye Street, N. W., 
Washington 6, D. C. 


You are hereby given notice that on Friday, October 12, 1956, at 

9:30 o'clock in the morning, the undersigned attorneys for the plaintiffs 
in the above entitled action will appear before the Honorable F. Dickinson 
Letts, Judge of the United States District Court for the District of Colum- 
bia, in his chambers, for the purpose of bringing to the attention of the 
Court the defendants’ motion for order to compel arbitration, etc., filed 
October 9,1956, and requesting an appropriate order striking said motion 
pursuant to the provisions of Rules 11 and 12(f) of the Federal Rules of 
Civil Procedure, and the orderof the Court (Letts, J.) denying the mo- 
tion of Eugene D. Hegarty to intervene, dated September 20, 1956, and for 
other reasons shown by the records in this case. 

/s/ R. Sidney Johnson 

/s/ J. Richard Earle 

Attorneys for Plaintiffs. 


[Certificate of Service] 


SSR ERR 

[Filed Oct. 16, 1956. ] 

AFFIDAVIT 

EUGENE D. HEGARTY being duly sworn according to law de- 
poses and says: 

1. That some time in the spring of 1952 while hearings were being 
conducted by one of the sub-committees on claims of the judiciary com- 
mittee of the House of Representatives concerning the claim of Willmore 
Engineering Company he was present in the office of the then Congress- 
man O'Neill. 

| 2. At that time and place Willard J. Luff made a statement to the 
effect that John W. Slacks had only a nominal interest, if any, in the 
claim of Willmore Engineering Company. 
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3. Affiant further states that he is a member of the Board of 
Arbitrators selected to determine the amount of the award due Willmore 
Engineering Company under Private Laws 495 - 501. 

4. Affiant states that the Board of Arbitrators received a claim 
from R. Sidney Johnson on behalf of Willard J. Luff and Jdm W. Slacks 
purporting to be in behalf of Willmore Engineering Company, but that said 
claim was not approved as submitted. 

5. That affiant is willing at any time to appear in open court and 
testify with respect to the matters set forth herein, or as to any other 
relevant matter of which he has knowledge. 

FURTHER AFFIANT SAYETH NOT. 

/s/ Eugene D. Hegarty 
[JURAT dated October 16, 1956. | 
[Certificate of Service] 


[Filed Oct. 18, 1956. ] 


ORDER STRIKING DEFENDANTS' MOTION AND PETITION 

TO COMPEL ARBITRATION AND STAY DISTRIBUTION OF 

FUNDS IN REGISTRY OF THE COURT. 

The defendants’ motion for order to compel arbitration and stay- 
ing distribution offunds in the registry of the court and the petition an- 
nexed to said motion in support thereof, which were filed in this action on 
October 9, 1956, having been brought to the attention of the Court by 
counsel for the plaintiffs pursuant to notice thereof to counsel for the de- 
fendants which notice requested an appropriate order striking said motion 
pursuant to the provisions of Rules 11 and 12(f) of the Federal Rules of 
Civil Procedure; and said matter having been fully presented and argued 
by counsel for the plaintiffs and counsel for the defendants in open court 
on October 12, 1956; and upon consideration thereof, and of the pleadings, 
orders and judgments of the Court herein, and it appearing to the Court 
that the procedure suggested by said motion and petition would not be 
proper and that said motion and petition should be stricken, it is by the 
Court this 18th day of October, 1956, 





James R. Kirkland, Judge. 


11/21/56 
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ADJUDGED AND ORDERED that said motion and petition of the 


defendants to compel arbitration and stay distribution of funds in the 


registry of the Court be, and the same hereby are stricken. 


/s/ ¥. Dickinson Letts 
Judge 


SEEN: 


/s/ Richard L. Merrick 
Attorney for Defendants. 


[Filed November 21, 1956. ] 
LET THIS AMENDMENT BE FILED. 


JUDGE. 
AMENDED JOINT AND SEVERAL ANSWER OF DEFEN- 
DANTS MORRIS F. LUFF AND RUTH K. LUFF WITH 
PRAYERS FOR AFFIRMATIVE RELIEF 
The defendants, Morris F. Luff and Ruth K. Luff, submit the 
following as their joint and several answer to the complaint of the plain- 
tiffs herein; 
First Defense 
The complaint fails to state a claim against these defendants on 
which relief can be granted. 
Second Defense 
The alleged cause of action sued upon in this complaint did not 
accrue within three years next preceding the filing of this action. 
Third Defense 
The plaintiffs’ supposed cause of action is barred by laches. 
Fourth Defense 
1. The allegations of paragraph 1 of the complaint are admitted. 
2. The citizenship and residence of plaintiffs are admitted. The 
allegations of paragraph 2 of the complaint that plaintiffs bring the within 
action as co-partners under the name of Willmore Engineering Company 
are denied, because they have no right to sue as partners. 
3. The allegations of paragraph 3 of the complaint are admitted. 
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4. Defendants admit that there was a partnership between Morris 
F. Luff and Willard J. Luff as alleged in paragraph 4 of the complaint; 
defendants further answering say that as more particularly shown in their 
Seventh Defense herein John W. Slacks and Willard J. Luff relinquished 
all their rights in the partnership firm and its assets in 1945 and 1949 


respectively. 


5. The allegations of the first sentence of paragraph 5 of the com- 


plaint are admitted, except that these defendants aver that projects other 
than the winch project were contemplated to be handled by the firm. The 
allegations of the second sentence of said paragraph 2 are denied. The 
allegations that Willard J. Luff, a highly trained and experienced profes- 
sional engineer performed technical, engineering and supervisory services 
in connection with the winch production project undertaken by the partner- 
ship are admitted. The allegation that John W. Slacks contributed any 
knowledge, experience or services in industrial engineering work and 
as a certified public accountant, and designed, installed and supervised a 
system of material and production controls utilized on the project, or 
assisted plaintiff Willard J. Luff in any supervisory or managerial duties 
or rendered any services of any value orbenefit tosaid partnership what- 
ever are denied. The allegation that defendant Morris F. Luff performed 
only non-technical services in connection with the headquarters office of 
the firm in Washington, D.C., is denied. 

Further answering said paragraph 5 of the complaint, these defen- 
dants allege that the services of said John W. Slacks to the firm were of 
no value or benefit to said partnership, and that in addition to services of 
a non-technical nature, defendant Morris F. Luff performed and rendered 
many and varied services of a professional and technical character for and 
on behalf of said firm which neither said Willard J. Luff nor John W. Slacks 
was capable of performing or qualified to perform. 

218 6. The allegations of the first two sentences of paragraph 6 of the 
complaint are admitted. These defendants further admit the allegations of 
the third sentence of paragraph 6 that upon completion of the winch pro- 
duction project for which it was formed said partnership was dissolved, 
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and aver that said dissolution was complete, final and absolute on and 
after about the first of October, 1949, as hereinafter more fully shown. 
The allegations of the last sentence of paragraph 6 of the complaint are 
admitted. These defendants aver that at the time of the dissolution of 
said partnership its claim against the United States had been denied and 
was of no value whatever, and was known to have no value by the plain- 
tiffs herein. 

7. The allegations of paragraph 7 of the complaint are denied. 

8. The allegations of paragraph 8 of the complaint that the three 
partners employed and retained R. Sidney Johnson, Esquire, as their attor- 
ney to represent them individually and as co-partners of said Willmore 
Engineering Company in the prosecution of a claim against the United 
States and undertook, promised and agreed to pay said attorney a contin- 
gent fee or any fee are denied. The allegations of said paragraph 8 that 
said attorney has continued to act for said partnership in all matters con- 


cerned with the prosecution of said claim and still is the attorney for said 


firm in any capacity whatever or for any purpose whatsoever are denied. 
These defendants further allege in answer to said paragraph 8 of the com- 
plaint that said attorney had no authority, right or privilege to represent 
or attempt to represent these defendants or either of them or the firm of 
Willmore Engineering Company in any capacity whatever in connection 
with the proceedings of the board of arbitrators under Private Laws Nos. 
495 and 501, or in any other capacity or for any other purpose whatever. 

9. These defendants admit that on or about December 5, 1949, a 
suit was filed in the United States Court of Claims in the name of Willmore 
Engineering Company, which was dismissed by said Court, but deny all | 
other allegations of paragraph 9 of said complaint. 

10. These defendants admit that a civil fraud proceeding was 
brought by the United States against the plaintiffs and the defendant Morris 
F. Luff the same being Civil Action No. 1702-51, in the United States 
District Court for the District of Columbia, in which Honorable Ben Moore, 

219 as judge of said Court, directed a verdict in favor of the defendants 
named therein, but deny each and every other allegation of paragraph 10 
not specifically admitted herein. 
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11. These defendants admit that several bills, including H. R. 
6053, were introduced in the Congress for the relief of Willmore Engi- 
neering Company, and that committee hearings were held thereon, but 
they deny each and every other allegation in paragraph 11 of the com- 
plaint herein. 

12. These defendants admit that Representative Frank Small of 
Maryland introduced H. R. 7258 in the 83rd Congress for the relief of 
Willmore Engineering Company, which became Private Law No. 49 Do, 83rd 
Congress, approved June 30, 1954, and that House Joint Resolution No. 
993, approved July 6, 1954, was passed by Congress, amending Private 
Law No. 495 by adding section 2 thereto, but deny each and every other 
allegation set forth in paragraph 12 of the complaint. 

Further answering said paragraph 12 of the complaint, these de- 
fendants allege that the enactment of said relief legislation was due solely 
to their efforts, work and expense, and not to the efforts, work or expense 
of the plaintiffs herein, or either of them. 

13. The allegations of paragraph 13 of the complaint are admitted. 

14. These defendants admit the making of an agreement dated 
June 19,1954, a copy of which is set forth in paragraph 14 of the complaint, 
insofar as the text thereof is concerned; and defendants further answering 
said paragraph 14 of said complaint say that the signatures to the said 
agreement originally were Willard J. Luff, Morris F. Luff and Ruth K. 
Luff, and that the said John W. Slacks became a party to said agreement 
by signing a carbon copy thereof at a later date; and defendants further 
say that the original agreement of June 19, 1954, was also signed and 
accepted by Eugene D. Hegarty, the arbitrator, on said date. Defendants 
deny each and every other allegation contained in paragraph 14 not speci- 
fically admitted herein. 

15. These defendants admit that on or about July 31, 1954, Eugene 
D. Hegarty, the arbitrator appointed by said agreement of June 19, 1954, 
held a meeting attended by these defendants, Cragin W. Donaldson, and 
plaintiff Willard J. Luff. They deny each and every other allegation in 
said paragraph 15 contained and the whole thereof, and specifically deny 


any false, fraudulent or deceitful declarations, representations or state- 
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220 ments on their part. Further answering said paragraph 15 of the complaint, 


these defendants allege that the statements and representations made by 
them to said Eugene D. Hegarty were true and accurate, and the said 
Eugene D. Hegarty, acting as an arbitrator of said parties, duly made 
valid reports and findings, as fully set forth in Civil Action No. 5139-54 

in this Court, to which reference is hereby made with the request that all 
pertinent allegations and matters therein set forth, and particularly the 
reports and findings of said Eugene D. Hegarty as an arbitrator, as afore- 
said, be read and considered as parts of this answer to the same extent 

as if set forth in full herein. 

16. In answer to paragraph 16 of the complaint herein, these de- 
fendants deny that they or either of them had or have any false, fraudulent 
or deceitful intent or purpose whatsoever, and deny the right on the part 
of the plaintiffs or either of them to repudiate and rescind the said agree- 
ment of June 19,1954, or any part thereof, for or by reason of any act, 
representation or statement of these defendants or at all, and aver that 
said agreement was and is binding upon the plaintiffs and these defendants 
and each of them. Except as impliedly admitted herein, the allegations of 
paragraph 16 are denied. 

17. These defendants admit that on or about December 3, 1954, 
they filed in this Court Civil Action No. 5139-54 but they deny the remain- 
ing allegations of paragraph 17 of the complaint and the whole thereof, 
and aver the facts to be that there was no association with plaintiffs as 
liquidating partners from which these defendants could or did withdraw, 
and they further aver that all representations and statements made to the 
members of the Board of Arbitrators therein referred to were true and 
correct. 

These defendants further allege that when their efforts were about 
to meet with success in procuring the enactment by Congress of legislation 
for the relief of Willmore Engineering Company, successor to the partner- 
ship formerly consisting of plaintiffs and defendant Morris F. Luff, the 
plaintiffs herein attempted to take advantage of the work, efforts and ex- 
penses of these defendants in obtaining said relief legislation by wrongfully 
claiming and representing that their financial interests in said partnership 
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had not been dissolved and terminated in 1949, but that it continued to 
221 exist as a “liquidating partnership, " that the financial interest of 

the said John W.Slacks had not become completely disconnected with said 
partnership in 1945, that said Willard J. Luff had not abandoned his in- 
terest in said partnership in 1949 and thereafter had no interest or rights 
therein, and that they, said Willard J. Luff and John W. Slacks, continued 
their financial interest in said partnership and constituted a majority in 
financial interest of the members thereof, which said representations and 
statements were not true and are not in accordance with the facts. 

18. The allegations of paragraph 18 of the complaint are denied. 

19. Defendants admit the appointment of the Board of Arbitrators, 
and that the appointees are as identified in Paragraph 19 of the complaint; 
but defendants deny the allegation of said paragraph 19 that arbitrator 


Eugene D. Hegarty was appointed pursuant to the terms of an agreement 
executed by Willard J. Luff, John W. Slacks, and Morris F. Luff only and 
by no other person. Further answering said paragraph 19, defendants say 


that the original agreement appointing Eugene D. Hegarty as arbitrator 
was executed on June 19, 1954, by Willard J. Luff, Morris F. Luff and by 
Ruth K. Luff and that said agreement was executed by John W. Slacks at 
a later time, by his signing a carbon copy thereof; and 

Defendants further answering paragraph 19 say that the plaintiffs 
Willard J. Luff and John W:Slacks on to wit August 4,1954, through their 
then and present counsel declared in writing to the said arbitrator Eugene 
D. Hegarty that the said agreement of June 19, 1954, "is void and of no 
effect whatsoever."; and defendants further say that plaintiffs having thus 
repudiated the creation and constituency of the said Board of Arbitrators 
that the plaintiffs can assert no interest in any award made by said Board; 
and 

Defendants further answering, say that if it is now the position of 
plaintiffs that they have withdrawn their repudiation of said agreement of 
June 19,1954, then they are compelled to honor it in its entirety and not 
in part only; and 

222 Defendants further answering say that pursuant to said appointment 

in said agreement of June 19, 1954, the said Eugene D. Hegarty has made his 
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determination of the relations of the parties signatory thereto, i.e., 
Morris F. Luff, Ruth K. Luff, Willard J. Luff and John W. Slacks, and said 
determi nation shows that the said Willard J. Luff and John W. Slacks had 
no interest in the said Willmore Engineering Company and are not entitled 
to any part of the award by the said 3-man Board of Arbitrators, all as 
more fully hereinafter set forth in the Eighth Defense. 

20. Answering paragraph 20 of plaintiffs’ complaint defendants 
say that plaintiffs filed a claim against the United States Government 
without any authorization by defendants, and the defendants refused to 
cooperate in any manner with plaintiffs, with respect thereto; all other 
allegations are denied. 

21. The allegations of paragraph 21 of the complaint are denied. 

22. These defendants admit that said Board of Arbitrators made 
a purported award in the amount stated in paragraph 22 of the complaint, 
but deny all other allegations of said paragraph of the complaint. 

23. The allegations of paragraph 23 of the complaint are admitted. 

24, The allegations of paragraph 24 of the complaint are admitted. 


25. The allegations of paragraph 25 of the complaint are denied. 


26. The allegations of paragraph 26 of the complaint are denied. 
Further answering said paragraph 26, these defendants aver that the in- 
debtedness therein referred to is a personal debt owing to said accounting 
firm of McGinley and McGinley by these defendants. 

27. The allegations of paragraph 27 of the complaintare denied. 

28. The allegations of paragraph 28 of the complaint are denied. 

29. These defendants admit that the Circuit Court for Anne Arun- 
del County, Maryland, rendered a judgment on a promissory note in favor 
of the Merchants National Bank, and aver that the same represents a per- 
sonal obligation of these defendants and that they have paid a part of the 
original amount of the obligation upon which said judgment is based. Ex- 
cept as admitted herein, the allegations of paragraph 29 of the complaint 
are denied. 

30. These defendants admit that said private laws provide that one- 
half of the arbitration expenses thereunder shall be borne by the Willmore 
Engineering Company. 
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223 31. Defendants deny the allegations of paragraph 31 of the com- 

plaint; and further answering said paragraph defendants say that the plain- 
tiffs are not entitled to any percentage or portion of said award by reason 
of plaintiffs' repudiation of the membership of said Board of Arbitrators 
as set forth in paragraph 19 of this Answer, and also by reason of the 
relinquishment of all interest in said award as more particularly set forth 
in the Seventh Defense hereinafter pleaded; and 

Further answering said paragraph 31 of the complaint defendants 
say that plaintiffs’ claim is self-defeating inasmuch as it contradicts their 
claim signed by plaintiffs, both in percentages and in amounts, as sub- 
mitted by them to the said Board of Arbitrators. 

32. The allegations of paragraph 32 of the complaint are denied. 

33. The allegations of paragraph 33 of the complaint are denied. 
Further answering said paragraph 33 of the complaint, these defendants 
deny that plaintiffs have any lawful claims against them whatever. 

Fifth Defense 

These defendants aver that the partnership arrangement herein- 
before mentioned between plaintiffs and defendant Morris F. Luff wasoral 
and not in writing; that said partnership was one at will, from which any 
partner might withdraw at any time and thereby dissolve and terminate the 
same; and that by withdrawing and abandoning said partnership, as herein- 
before alleged, the plaintiffs dissolved and terminated said partnership 
and the same has not been resumed or revived, and that on or about 
October 1, 1949, said partnership agreement between said partners became 
and was and continued to be unenforceable by any one or more of said for- 
mer partners against the others or any of them. 

Sixth Defense 
Said partnership agreement was within the statute of frauds, and 


was and is for that reason unenforceable by one or more of said former 


partners against any of the others. 
224 Seventh Defense 
In February 1945 and again in approximately March 1948 and in 
approximately May 1948 the three partners of the Willmore Engineering 
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Company, Morris F. Luff, Willard J. Luff, and John W. Slacks recognized 
and agreed that as of February 1945 the said John W. Slacks would have and 
did have no interest whatsoever in the claim by the said partnership against 
the United States or in any other asset of said partnership and he relin- 
quished all interest therein, and that from and after February 1949 the 
said John W. Slacks would be and was exonerated from any and every obli- 
gation of the said partnership; 

And in October 1949 the then partners in interest Morris F. Luff 
and Willard J. Luff agreed that plaintiff Willard J. Luff thenceforth had no 
further interest in the claim of the said partnership against the United 
States or in any other asset it might have and Willard J. Luff relinquished 
all interest therein, and that he was by said agreement exonerated from all 
obligations then or thereafter accruing against said partnership; 

By reason of the relinquishment of all partnership interest and 
their exoneration from partnership obligations as aforesaid on the part of 
John W. Slacks and Willard J. Luff, the said Morris F. Luff as of to wit 
October 1949 became and was the only partner in said partnership with 
the right to a distribution of the assets obtained by recognition of the said 
claim against the United States or otherwise and was likewise the only 
partner after said date responsible for the debts and obligations of said 
partnership; and further by reason thereof was the only one who could 
validly incur any obligations payable from assets of the partnership; 

Defendants further say that after efforts, covering a period of 
years from 1945, the partnership had exhausted administrative and judi- 
cial efforts to have its claim against the Government recognized; and fol- 
lowing the said agreements of plaintiffs Willard J. Luff and John W. Slacks 
in relinquishing their interests in and obtaining their releases from the 
obligations of said partnership, defendant Morris F. Luff assisted by the 
defendant Ruth K. Luff, initiated, and by the efforts of said defendants, suc- 
ceeded in obtaining private relief legislation from Congress creating arbi- 


tration procedures for the determination of the said claims. 


225 Pursuant to this legislation the 3-man Board of Arbitrators made 


an award in January 1955, and the plaintiffs, despite their complete relin- 
quishment of interest in the partnership claim as set out above, now 
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wrongfully demand the major portion of said award for themselves. Under 
the circumstances the award is the property of Morris F. Luff (or Morris 
F. Luff and Ruth K. Luff) and the plaintiffs are entitled to no part thereof; 


and 

That the said Morris F. Luff is, or the said Morris F. Luff and 
Ruth K, Luff are the sole owner or owners of the proceeds of the said 
award in the sum of $360, 827.37. 

Eighth Defense 

That the present proceeding is upon an issue referrable to arbi- 
tration under an agreement in writing for such arbitration in that the plain- 
tiffs and the defendants hereto agreed by a writing, dated June 19, 1954, 
that one Eugene D. Hegarty be appointed arbitrator to determine finally 
for the parties all matters "concerning our former and present relation- 
ships pertaining to Willmore Engineering Company * * *"', 

A copy of said agreement is as follows: 


Washington, D. C. 
June 19, 1954 


WE, THE UNDERSIGNED, for the purpose of finally resolving, 
Settling, and liquidating all our rights, interests and obliga- 
tions in the partnership known as WILLMORE ENGINEERING 
COMPANY of Washington, D.C., hereby mutually agree to 
arbitration, and we hereby irrevocably appoint, delegate, au- 
thorize and empower EUGENE D. HEGARTY of Annandale, 
Virginia, as our arbitrator to hear, investigate, and arbi- 
trate a final determination for all and each of us in our names 
and places on all matters concerning our former and present 
relationships pertaining to WILLMORE ENGINEERING COM- 
PANY, and as the arbitrator for WILLMORE ENGINEERING 
COMPANY on the Board of Arbitrators to be created under a 
pending bill in Congress, H.R. 7258, in the event it is enacted 
and becomes law. 


Signed 
Appointment as Arbitrator Morris F. Luff 
under terms set forth in the 
agreement stated abdve is Willard J. Luff 
hereby accepted: Ruth K, Luff 
/s/ Eugene D. Hegarty 
WITNESS: 


/s/ “Lawrence B. Slater. 





That said Morris F. Luff, Willard J. Luff, and Ruth K. Luff, signed 
the original of said agreement of June 19, 1954 on said day, and John W. 
Slacks executed the same by signing a carbon copy thereof at a later time; 
and 

The issue involved in this proceeding being referrable to arbitration 
under said agreement the defendants hereby apply to the court that the trial 
of this action be stayed until such arbitration has been had in accordance 
with the terms of the agreement, pursuant to Title 9, U.S. Code Sec. 3; 
that the said arbitrator made his partial findings on August 18, 1954, show- 
ing the plaintiffs herein had no interest whatsoever in the said Willmore 
Engineering Company; 

That the arbitration has not been completed in accordance with 
the terms of said agreement because plaintiffs have announced and attempt- 
ed to repudiate said agreement, both by means of this pending action and 


otherwise, and are preventing the completion of said arbitration and the 


orderly procedures pursuant to said findings of August 18, 1954; 


That said arbitrator made findings in accordance with the said 
written agreement to arbitrate in part as follows: 


* * * This Arbitrator therefor herein concludes and 
FINDS that John Slacks had a special interest indeed in the 
Willmore Firm, but not as a Partner; but rather as a Bonus 
associate. And this Finding is firmly based upon the fact 
that he did not enter into the association for "Better or for 
Worse" as a general partner must do; but rather chose to 
eliminate himself from the vagaries of partnership enter- 
prise and the heartaches that attend it when adversity sets 
into the entity. It is reiterated that he was not bound to, and 
that this association with the Members was in good taste. 


It is therefore concluded that Willard and Morris Luff 
were the sole Partners in the Willmore Engineering Company, 
and that they were the general partners, for better or for worse, 
in consequence of their original binding together in 1943. 


* x * 


I find clear and convincing evidence that Willard J. Luff 
in October, 1949, announced his withdrawal from all activity, 
responsibility, and liability for anything Morris F. Luff might 
thereafter do in connection with Willmore Engineering Com- 
pany, and positively stated his belief in the futility of further 
efforts to collect the claim against the Government;that Willard 
J. Luff gave his then partner, Morris F. Luff no alternative but 
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to continue the affairs of Willmore alone, The absence, silence 
and inaction of Willard J. Luff except to defend himself against 
the personal jeopardy of the civil fraud charges is proof that he 
himself had decided that this interest in Willmore had perma- 
nently lapsed. 


Since the important matter of arbitrating the claim of 
the Willmore Engineering Company against the U.S. Govern- 
ment proceed without delay, these findings will be final, as 
the basis for an account stated, to be presented at an appro- 
priate date if necessary. 


That it is necessary for an account to be stated and presented by 
the said arbitrator Eugene D. Hegarty for the completion of said arbitra- 
tion proceedings to the end that payment may be made and allowed to the 
defendant Morris F. Luff in the appropriate amount due him after consid- 
eration by the said arbitrator of such items as the gross amount awarded 
by the Board of Arbitrators to the Willmore Engineering Company in 
January, 1955, the deduction therefrom for fees to the arbitrators, and any 
like or other relevant items. 

Ninth Defense 

That plaintiffs have attempted to repudiate and avoid their obliga- 
tions under the written arbitration agreement, executed by them, of June 
19, 1954, in that they have wrongfully attempted to claim a partial repu- 
diation thereof insofar as arbitrator Eugene D. Hegarty was authorized by 
them to determine their relationship to the said Willmore Engineering 
Company; 

That defendants are aggrieved by this failure, neglect and refusal 
by the plaintiffs to completely proceed with the arbitration under said 
agreement and defendants do hereby petition the court for an order direc- 
ting that such arbitration proceed in the manner provided for in such agree- 
ment; and the defendants also ask that the court hear the parties and sum- 
marily proceed to the trial of the issue raised by the plaintiffs and plead- 


ings herein concerning Plaintiffs' contention, denied by the defendants, that 


plaintiffs have partially repudiated the said arbitration agreement; and 
defendants claim that such proceedings with respect to said issue be tried 
pursuant to Title 9, U.S. Code, Sec. 4. 
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WHEREFORE, having fully answered the complaint of the plain- 


tiffs herein these defendants pray 

1. That the court find that the issue raised by the complaint and 
answer herein is referrable to arbitration under an agreement in writing 
for such arbitration and that the court therefore stay these proceedings 
until such arbitration has been had in accordance with the terms of the 
agreement; or 

2. That the court hold a hearing to determine whether the plain- 
tiffs have failed, neglected or refused to perform under the arbitration 
agreement of June 19, 1954, and that a summary trial be held on this 

228 issue, and upon the finding that there is such an agreement for 

arbitration, which finding is prayed for by defendants herein, that the 
court Summarily order the parties to proceed with the arbitration in 
accordance with its terms; or in the alternative 

3. That the court enter a judgment declaring that the plaintiffs 
Willard J. Luff and John W. Slacks relinquished all right to participate in 
any recovery of the Willmore Engineering Company partnership claim 
against the United States more than five years prior to the award by the 
Board of Arbitrators in favor of the Willmore Engineering Company, and 
that the said Morris F. Luff or the said Morris F. Luff and the said Ruth K. 
Luff constitute the only person or persons entitled to the said award; or in 
the alternative 

4. That the court enter a judgment declaring that the entire agree- 
ment to arbitrate of June 19,1954, wherein plaintiffs agreed that one 
Eugene D. Hegarty be the arbitrator to determine their present and former 
relationship pertaining to Willmore Engineering Company is valid and bind- 
ing upon Said plaintiffs; declaring further that the determination of August 
18,1954, made by the said Eugene D. Hegarty pursuant to said agreement 
of June 19, 1954, is binding upon the plaintiffs hereto and should be honored 
by them; and declaring further that the said arbitrator proceed to complete 
his duties, without further interference by Plaintiffs, and to enter.an appro- 
priate order to that end; or in the alternative 

9. That the clerk of the court be directed to pay to Morris F. Luff, 
or to Morris F. Luff and Ruth K. Luff, the funds now paid into the registry 
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of the court representing the net proceeds of the said award by the Board 
of Arbitrators, after the payment of the arbitrators’ fees previously paid 
pursuant to court order herein, in the sum of $360, 827. 37; 
6. That this action be dismissed and that the defendants recover 
of and from the plaintiffs their costs and disbursements herein; and 


7. For such other and further relief as to the court may seem 


just. 


Defendants demand trial by jury of : 
all issues triable by jury. /s / Morris F. Luff 


/s/ Richard L. Merrick /s/ Ruth K. Luff 


-/s/ John W. Jackson, 
Counsel for Defendants 
* * ak 


[Verification] 
[JURAT dated November 21, 1956] 
[Certificate of Service ] 


[Filed December 18, 1956. ] 


MOTION TO STRIKE PARTS OF DEFENDANTS’ AMENDED 
ANSWER 


Now come the plaintiffs, Willard J. Luff = John W. Slacks, by 
their attorneys of record, and move the Honorable F. Dickinson Letts 
for an order striking from the "Amended Joint and Several Answer of 
Defendants Morris F. Luff and Ruth K. Luff", filed herein November 
21,1956, the following averments and alleged defenses, that is to say- 

"Fourth Defense", paragraphs 19, and 22; | 

"Eighth Defense", "Ninth Defense"; 

Prayers Nos. 1,2 and 4. 

And for the grounds and reasons for the foregoing motion, the 
plaintiffs respectfully show unto the Court as follows: 

1. The alleged matters of defense attempted to be set forth by 
way of amendment to the original joint and several answer of said defen- 
dants, in the parts and paragraphs above mentioned, constitute an attempt 
by the defendants to re-assert and relitigate alleged defenses which have 
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been denied, overruled, and finally adjudged against them by the Honor- 
able F. Dickinson Letts, as hereinafter shown, as well as by other prior 
orders and judgments entered in this cause, including the Partial Sum- 
mary Judgment entered herein August 29,1955, affirmed by the Court of 
Appeals by its decision of May 17, 1956 (rehearing in banc denied June 8, 
1956), and certiorari denied by the Supreme Court on October 22, 1956. 
Said re-alleged matters are therefore res judicata. 

2. The defendants, by wholly disregarding the prior orders and 
judgments of the said Honorable F. Dickinson Letts, and by setting forth 
in a Pre-trial Statement filed with the pre-trial judge herein, and by the 
averments of their amended answer above referred to, allegations to the 
effect that said statements and averments constitute matters in issue re- 

231 maining to be tried in this action, have attempted to stultify this 
Honorable Court; and said allegations contravene the provisions of Rule 
11, Federal Rules of Civil Procedure. 

3. The defenses set forth in the aforementioned parts and para- 
graphs of said amended answer have been fully adjudged and determined 
by the Court by the partial summary judgment entered herein, as aforesaid, 
and by the final orders of Judge Letts herein, as follows: 

Order dated September 20,1956, denying the motion of Eugene D. 
Hegarty to intervene in this action. Said motion was for the purpose of 
having the Court permit said Hegarty to contend herein, among other 
things, that the three partners Willard J. Luff, John W.Slacks, and Morris 
F. Luff be required to arbitrate before him, the said Hegarty, the matters 
involved in this litigation as between the aforesaid partners; to permit 
the said Hegarty to finish his "partially completed” pretended arbitra- 
tion as between said partners, and to prepare his findings "regarding the 
distribution of the proceeds of this award" now held in the custody and 
control of this Court. Said funds, now in the registry of the Court, 
represent payment of the Government's obligation to said three partners 
as adjudged finally by Judge Matthews on August 29,1955, which judg- 
ment was affirmed by the Court of Appeals by its decision and judgment 


entered on May 17,1956, rehearing in banc denied June 8, 1956, cer- 
tiorari denied by the Supreme Court October 22, 1956, 77 S.Ct.99. All 
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the foregoing, notwithstanding the said Hegarty's full knowledge that 
long before he presumed to make his so-called "findings" of August 18, 
1954 the plaintiffs Willard J. Luff and John W. Slacks had, in writing, 
completely revoked and annulled all of his alleged authority as arbi- 
trator between the partners under the agreement of June 19, 1954, with- 
out said plaintiffs ever having made any submission to him, which re- 
vocation has been upheld by the aforesaid iudenient of Judge Matthews, 
and the Court of Appeals. 

232 Ruling of Judge Letts on September 20, 1956, denying defendants’ 
motion to amend their answer by adding thereto a "Seventh Defense", 
attempting to inject into the case the very things that the Court had just 
previously refused to allow after full hearing on the aforesaid motion of 
Hegarty, which motion of Hegarty was vigorously supported by defen- 
dants' counsel, Richard L. Merrick, Esq., in his written memorandum and 
in oral argument in open Court. The order carrying out the aforesaid 
ruling was signed by Judge Letts on September 27, 1956. 

Order dated October 18, 1956, striking defendants' motion and peti- 
tion to stay these proceedings, and to compel the plaintiffs to submit to 
arbitration by the said Eugene D. Hegarty, and to authorize the said 
Hegarty to take charge of the distribution of the funds in the registry of 
the Court. Said order was made under the provisions of Rule 11, Federal 
Rules of Civil Procedure, and pursuant to the finding and conclusion of 
the Court that the proposed procedure would not be proper. 

Order dated October 24, 1956, denying defendants’ motion for a 
rehearing of their said motion and petition to stay these proceedings, and 
to compel plaintiffs to submit to arbitration by Hegarty, as aforesaid. 

4. The defendants have now for the fifth time ignored and flouted 
the orders and judgments of this Court, in their attempt to impose upon 


the plaintiffs and the Court, their aforesaid averments and contentions: 


1. By their reply to the motion of Eugene D. Hegarty to inter- 
vene herein, argued before Judge Letts, after the facts and law 
with relation thereto had been finally adjudged against them by 
Judge Matthews on August 29, 1955; i 
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2. By their motion to stay these proceedings and compel plain- 
tiffs to submit to the revoked and annulled authority of Eugene D. 
Hegarty, after Judge Letts had denied the right of Hegarty to act 
as arbitrator between the partners. 
3. By their motion for a rehearing of their motion to compel 
arbitration before Hegarty, after said motion had been stricken 
by Judge Letts’ ruling of October 12, 1956, and order of October 
18, 1956. 
4. By stating the aforesaid matters to be triable issues in the 
case in their pre-trial memorandum filed with Judge Kirkland, 
as pre-trial judge. 
5. By setting forth and renewing said averment and matters in 
their amended answer herein. 

/s/ R. Sidney Johnson 

/s/ J. Richard Earle 

Attorneys for Plaintiffs. 


[Certificate of Service 


237 [Filed Dec. 18, 1956] 
MOTION TO STRIKE PARTS OF DEFENDANTS' AMENDED 
ANSWER 

Now come the plaintiffs, Willard J. Luff and John W. Slacks, by 
their attorneys of record, and move the Honorable Burnita Shelton 
Matthews for an order striking from the "Amended Joint and Several 
Answer of Defendants Morris F. Luff and Ruth K. Luff,” filed herein 
November 21, 1956, the following averments and alleged defenses, that 
is to say: 

The "First Defense", "Second Defense", and "Third Defense"; 

Paragraphs 2, 4, 14 to 22, inclusive, 31,32, and 33; and the 

"Fifth Defense", "Sixth Defense", "Seventh Defense", "Eighth 

Defense" and "Ninth Defense", and 

Prayers Nos. 3,4,5, and 6. 

And for the grounds and reasons for the foregoing motion, the 
plaintiffs respectfully show unto the Court as follows: 
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1. All of the alleged matters of defense attempted to be set forth 
by way of amendment to the original joint and several answer of said de- 
fendants, in the paragraphs and parts of their amended answer above men- 
tioned, have heretofore been fully presented, litigated, argued, and 
briefed, by and between the parties to this action, and have been finally 
determined and adjudged by this Court, and the Court of Appeals, adversely 
to the defendants’ said contentions and averments, ‘and are res judicata, 
as shown by the record of the pleadings, petitions, motions, briefs, memoran- 
da, affidavits, exhibits, evidence, and arguments, and the final orders 
and judgments entered in connection therewith in this action, and other 
judicial records of this Court, and matters of which this Court has had 
judicial notice, including the files and records of this Court in Civil Action 

238 No. 1702-51, Civil Action No. 5139-54, Civil Action No. 2472-56, 

and the award of the Board of Arbitrators under Private Laws Nos. 495 
and 501, 83rd Congress, 2d Session. 

2. The defendants, by wholly se the prior orders and 
judgments of this Court, and by setting forth ina Pre-trial Statement 
filed with the pre-trial judge herein, and by the averments of their amend- 
ed answer above referred to, allegations to the effect that said statements 
and averments constitute matters in issue remaining to be tried in this 
action, have stultified the Court, and contravened the provisions of Rule 11, 
Federal Rules of Civil Procedure. | 


3. Upon being informed of the plaintiffs' contentions herein, the 


Honorable James R. Kirkland, sitting as pre-trial judge, by his order 
dated November 8, 1956, and by his further order dated November 28, 1956, 
granted leave to the plaintiffs to file motions to strike, or other motions in 
regard to the statements made in defendants' Pre-trial Statement, and in 
the aforesaid parts and paragraphs of defendants' amended answer. 
4. The averments of the amended answer herein moved to be 

- stricken constitute substantial re-allegations of the original answer, and an 
effort to re-litigate matters hereinbefore fully presented and argued to the 
Court by the defendants in opposition to the motion of the plaintiffs for a 
partial summary judgment, filed herein on April 20, 1955, and finally ad- 
judged adversely to the defendants by the Partial Summary Judgment 
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entered by Judge Matthews on August 29, 1955; and said re-alleged mat- 
ters were thereafter presented by the defendants on appeal from said 
Partial Summary Judgment, to the United States Court of Appeals, and 
said Court of Appeals, by its decision of May 17, 1956, and by its order 
denying defendants petition for a rehearing in banc, dated June 8, 1956, 


affirmed said Partial Summary Judgment; and said re-alleged matters 
were thereafter presented by the defendants to the Supreme Court of the 
United States upon their petition for a writ of certiorari, which said peti- 
tion was denied by the Supreme Court on October 22,1956. Said re- 
alleged matters are contained in said amended answer in the following 
parts and paragraphs: 

"First Defense" -- claiming failure of the complaint to state a 
claim on which relief can be granted; 

"Second Defense" -- statute of limitations; 

"Third Defense” -- laches. 

"Fourth Defense" -- Paragraphs 2, 4, 14 to 22, inclusive, 31, 32, 
and 33; 

"Fifth Defense" -- a verbatim copy of the same defense stated in 
the defendants’ original answer; 

"Sixth Defense” -- statute of frauds; 

"Seventh Defense” -- a substantial repetition of previous aver- 
ments of the original answer, and of paragraphs of the 
amended answer hereinbefore moved to be stricken; 

"Eighth Defense" -- again bringing into the pleadings contentions 
of the defendants intended to inject the defendant Ruth K. 
Luff into the case as an alleged partner of Willmore Engi- 
neering Company; to re-litigate the matter of the execution 
of the agreement of June 19, 1954; to re-assert the revoked 
authority of Eugene D. Hegarty and to enforce Hegarty's 
unauthorized, discredited, nugatory and inoperative so- 
called "findings" upon the plaintiffs; and to re-allege and 
re-litigate by way of an amended answer their motion to 
stay this action and to compel plaintiffs to submit to the 
said Hegarty for his arbitration matters involved in this 


i 
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litigation and permit him to take charge of and distribute 
the funds deposited in the registry of the Court herein to 
Morris F. Luff, in accordance with his so-called "findings", 
which said motion and petition was filed herein by the de- 
fendants on October 9,1956, and ordered stricken under the 
provisions of Rule 11, Federal Rules of Civil Procedure, 
as dilatory,sham and false, and improper by order of Judge 
Letts dated October 18, 1956 (motion for rehearing denied 
by Judge Letts on October 24,1956). The said Eugene D. 
Hegarty was denied the right to intervene in this action 
for the alleged purpose of ordering distribution of the 
funds in the Registry, as aforesaid, by order of Judge 
Letts dated September 20, 1956, denying the motion of the 
Said Eugene D. Hegarty to intervene; 

“Ninth Defense" -- an attempt to re-allege matters concerned in 
the Eighth Defense, and to compel arbitration under the in- 
applicable provisions of Title 9, United States Code (United 
States Arbitration Act), previously overruled, denied, for- 
bidden, and stricken by the final orders of the Court as 
hereinabove shown; | 

Prayer No.3 seeking relief in contravention of the final partial 
summary judgment of August 29, 1955: 

Prayer No.4, based on matters res judicata by reason of said 
partial summary judgment of August 29, 1955, and the final 
orders entered herein by Judge Letts, dated September 20th, 
October 18th, and October 24th, 1956, veferred to under 
"Eighth Defense" above; 


Prayer No.5, seeking relief in contravention of the partial sum- 


mary judgment of August 29, 19 D9; 

Prayer No.6 should be stricken for the reason that the Court has 
properly taken jurisdiction of this action in equity for the 
settlement of the affairs of the partnership, and it is not 

. dismissable. /s/ R. Sidney Johnson 


/s/ J. Richard Earle 
[Certificate of Service] Attorneys for Plaintiffs. 
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[Filed Dec. 19, 1956 | 


CONGRESS OF THE UNITED STATES 
HOUSE OF REPRESENTATIVES 
WASHINGTON, D. C. 
December 10, 1956 


_ Honorable Bolitha J. Laws 

- Chief Judge 

- United States District Court 

_ District of Columbia Cc. A. 557-59 


Dear Sir: 

Herewith is my final Arbitrator's Determination of Settlement 
and Liquidation of Willmore Engineering Company for whose account 
your Court has custody of $360, 827.37, the proceeds of the award by 
a Board of Arbitrators under Private Law 495. 

It appears that all conditions of the order of Judge Richmond B. 
Keech, dated April 27, 19 59, for the determination of payees have been 
met and the U.S. Court of Appeals has decided that distribution is the 
only step left to be performed. The duty and authority for distribution 
was delegated solely to me by the arbitration agreement which is the 
basis of Private Law 495 and the Board of Arbitrators authorized by 
that law. 

I therefore respectfully request that you attach to my order your 
Fiat to the Clerk of the Court to effect the payments prescribed or especially 
assign the matter for administrative execution. 

Respectfully submitted, 


/s/ Eugene D. Hegarty 
Arbitrator 
x * * * * 


Arbitrator's Final Determination of Settlement and Liqui- 
dation of Willmore Engineering Company 


eee 

The undersigned, Eugene D. Hegarty, irrevocably appointed, 
delegated, authorized and empowered by Willard J. Luff, Morris F. Luff, 
Ruth K. Luff and John W. Slacks to finally determine for all and each of 


them in their names and places all matters concerning their former and 
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present relationships pertaining to Willmore Engineering Company, and 
to finally resolve, settle and liquidate all their rights, interests and obli- 
gations in Willmore Engineering Company, hereby finally determines the 
basis for final accounting, distribution, settlement and liquidation of 
Willmore Engineering Company. 

A. Reference is made (1) to findings by me on July 31, 1954, 
August 11, 1954 and August 18, 1954; (2) to the waiver and withdrawal by 
Willard J. Luff and John W. Slacks of their August 4, 1954 ineffective at- 
tempt to cancel the arbitration agreement of June 19, 1954; (3) to the 
full and complete review before me on September 25, 1954 requested by 
all parties, attended by the parties and their counsel, at which meeting 
W. J. Luff and John W. Slacks sought to modify the arbitration agreement 
without success and requested my continued efforts as their arbitrator. 
Full consideration is given to all evidence adduced before the Board of 
Arbitrators under Private Law 495 and in litigation in the U.S. District 
Court for the District of Columbia. | 

B. Various suggestions for liquidation have been made by Willard 
J. Luff and John W. Slacks demanding payment of fees to R. Sidney Johnson, 
their personal attorney and other deceased former associates, all of 
which were considered and denied by the Board of Arbitrators as beyond 
the purview of Private Law 495. Willmore Engineering Company owes no 
obligation of any kind to former associates, employees or attorneys. The 
notes to McGinley and the Merchants National Bank are strictly the per- 
sonal obligations of Willard J. Luff and Morris F. Luff. 

C. Claims were made by Willard J. Luff and John W. Slacks for 
services on the basis of the number of days they spent on the winch pro- 
ject. Their sworn testimony established the fact that they were not damaged 
in any way by the breach of contract by the Government. They wanted 
only payment for services. 

D. Claims were made by Morris F. Luff — Ruth K, Luff for ser- 
vices and they made a showing of substantial damages to Morris F. Luff 


caused by the breach of contract by the Government. 
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Therefore, I hereby order the balance $360, 827.37 in the registry 
of the U.S. District Court for the District of Columbia shall be immediately 
distributed as follows: 


1. To Willard J. Luff for 906 days service $45, 300. 00 
Less net withdrawals 26, 324. 41 


$18, 975. 59 


To John W. Slacks for 291 days services | $14, 550. 00 
Less net withdrawals 6, 255. 00 
$ 8, 295. 00 


To Morris F. Luff for 689 days services $34, 450. 00 
16, 888. 20 


Less net withdrawals ~ 
$17, 561. 80 


To Morris F. Luff for damages for the breach 
of the contract by the Government $315, 994. 98 


Respectfully submitted, 


/s/ Eugene D. Hegarty 
Dec. 10, 1956 Arbitrator 


EXCERPTS FROM TRANSCRIPT OF PROC E DINGS 


ington, 
Friday, February 1, 1957. 


The above-entitled matter came onfor hearing on motions before 
Honorable DAVID A. PINE, a judge in the United States District Court, 
at 2:15 p.m. 

APPEARANCES: 


R. SIDNEY JOHNSON, Esa. , cox Plaintifts. 
J. RICHARD EARLE, ESQ., 


RICHARD L. MERRICK, Esq., for ZEST Es 
JOHN W. JACKSON, Esq., Mu 


THOMAS M. RAYSOR, Esq., for Intervenors, Estates of 
H. M. Pulsifer, A. E. Flood, and Douglas Arnold. 


PROCEEDINGS 
ORAL RULING OF THE COURT 
THE COURT: (Pine, J.) Gentlemen, I have heard full argument 
and I have had the opportunity to examine the file overnight and I am 
ready to rule. The file is formidable but the questions are not as compli- 
cated as they appear to be at first blush. 
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In June of 1954 Congress enacted a private law providing for the 
appointment of arbitrators by the Secretary of Commerce and the Will- 
more Engineering Company, respectively, and for these two to appoint 
a third to determine and certify to the Secretary of the Treasury any 
amount which in their judgment would be required to Satisfy the obliga- 
tions of the United States to the Willmore Company, Several days later 
Congress enacted an amendment to this law, authorizing the Secretary 
of the Treasury to pay to the Engineering Company a sum equal to the 
amount certified by this board of arbitration. : 

Prior to the enactment of these laws the parties entered into an 
agreement for the purpose of finally settling their rights in the partner- 
ship known as Willmore Engineering Company; and agreed to arbitration 
and irrevocably appointed one Hegarty as arbitrator to hear and arbitrate 
a final determination on all matters concerning their former and present 
relationships pertaining to the Willmore Engineering Company, and as 
the arbitrator to be created under the then pending relief bill. 

Thereafter, Hegarty held a meeting at which time he stated that 
Morris F. Luff and his wife, Ruth, were the copartners of the Willmore 
Company; that the other two had abandoned their partnership and were 
no longer partners; and that Morris Luff and Ruth Luff were sole owners 
of the claim -- at least that is alleged in the complaint. Whereupon, the 
plaintiffs rescinded the agreement so far as it purported to appoint 
Hegarty as arbitrator between the partners, as also peceed in the com- 
plaint. | 
Thereafter, a motion for summary judgment was filed by the 
plaintiffs and a summary judgment was entered which determined, among 
other things, that Willard Luff, John Slacks, and Morris Luff are mem- 
bers of the Willmore Engineering Company. Now, any issue involved in 
that determination is res judicata. : 

Notwithstanding the barrage of words which 4 appear in this record, 
as I see it there are only two issues in this case: one, who constitutes 
the Willmore Engineering Company; and, two, the amounts to be paid 


respectively to those constituting the Willmore Engineering Company. 





92 
The former has been decided; the latter has not been. 

The judgment by Judge Matthews, affirmed by the Court of 
Appeals and which I have referred to, by reason of its breadth neces- 
sarily disposes of the contentions of defendants that the board of arbi- 
trators was illegally constituted; that the award was invalid; that Ruth 
Luff was a party to the agreement appointing Hegarty; that Willard Luff 
and John Slacks abandoned the Company and are no longer partners; that 
Morris Luff and Ruth Luff are the partners; that the authority of Hegarty 
to act as arbitrator of the relationship of the parties was not revoked; 
that the authority of Hegarty was revoked in toto by Willard Luff and John 
Slacks; that the findings of Hegarty were valid and binding; and that the 
plaintiffs can be compelled to submit to arbitration by Hegarty. 


I therefore find with one exception that the averments and de- 


fenses specified in the motions to strike part of the defendants’ amended 
answer are within the issues involved in Judge Matthews’ decision, as 
affirmed, and are therefore res judicata. The motions to strike will be 
granted as therein moved with the exception of the first clause of para- 
graph 31 and the second paragraph of 31. 

I think that this proceeding is a threshing over of old straw if 
there ever was one. 


You will prepare an order accordingly. 


* * * 


[Filed Feb. 13, 1957. | 


ORDER GRANTING PLAINTIFFS' MOTIONS TO STRIKE 
PORTIONS OF DEFENDANTS' AMENDED ANSWER. 


This action came on for hearing on plaintiffs' two motions, filed 
herein on December 18, 1956, to strike portions of the joint and several 
amended answer of the defendants, filed herein on November 21, 1956; 
was argued in open Court by counsel for the respective parties, and the 
Court having examined and considered the relevant proceedings hereto- 
fore had herein, and having made an oral ruling thereon on February 1, 
1957, it is by the Court, this 13th day of February, 1957: 
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ADJUDGED and ORDERED, That said two motions of plaintiffs be 
and they hereby are granted, and the following portions of defendants' 
Said joint and several amended answer hereby are stricken: 

(1) The "First Defense". 

(2) The "Second Defense". 

(3) The "Third Defense". 

(4) The following portions of the "Fourth Defense"; namely, 

Paragraphs 2, 4 and 14 to 22, inclusive, paragraph 31, (except 

the first clause thereof and the unnumbered speereeroee of 31), 

and paragraphs 32 and 33. 

(5) The "Fifth Defense", 

(6) The "Sixth Defense". 


(7) The "Seventh Defense". 

(8) The "Eighth Defense". 

(9) The "Ninth Defense". : 
(10) Prayers numbered 1, 2, 3, 4, 5 and 6. 


/s/ David A. Pine 
Judge ! 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
Wednesday, February 13, 1957. 

The above-entitled matter came on as a preliminary matter before 
Honorable DAVID A. PINE, a judge in the WEES States District Court, 
at 10 a.m. : 

ak * | * 

MR. JOHNSON: . . . So, therefore, we have incorporated the 
finding under Rule 54(b) that there is no reason for delay; and, certainly 
there isn't any reason for delay now after the Court has previously decided 
the matter -- to state what the Court has decided as res judicata. 

THE COURT: Let me have the file, Mr. Clerk. 54(b) provides: 

"When more than one claim for relief is presented 
in an action, whether as a claim, counterclaim, cross- 
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claim, or third-party claim, the court may direct the 
entry of a final judgment upon one or more but less 
than all of the claims only upon an express determina- 
tion that there is no just reason for delay and upon an 
express direction for the entry of judgment . . ." 


Now, all I had before me, as I recall it, was a motion to strike 


certain defenses. I fail to see the applicability of that section to this 
particular point. 

I think that my order should be that I grant the motion with the 
one exception which I indicated to you, my reasons being set forth in 
my oral opinion. 1 don't see any justification for this kind of an order. 

MR. JOHNSON: May I speak just a moment on that? I think we 
mentioned it before, Your Honor -- 

THE COURT: I know what you have been through. I can't stop 
people from litigating. I don't think any lawyer would want me to. 

Go ahead. 

MR. JOHNSON: The claim is made in the 8th and 9th defenses 
that this Court may compel the plaintiffs to submit to arbitration by one 
Hegarty. That is certainly a defense which is a counterclaim in the 
sense that they want to step in here and take jurisdiction of the money 
and let Mr. Hegarty distribute it. 

Now, that is certainly something that ought to be out of this case. 
It is separate from the litigation we have going on, and amounts to a 
separate claim independently. And to leave that question open here -- 

THE COURT: It is not left open. It is decided. Now, some 
other judge may disagree with me. I can't help that. The Court of 
Appeals does not want these matters taken up piecemeal. This section 
should be invoked very rarely. 

MR. JOHNSON: As I understand it, Your Honor, that would leave 
this an interlocutory order subject to being revised later on, and we are 
trying to avoid trying these things. 
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THE COURT: I am unwilling to Sign the order as you presented 
it. Iam not going to go that far. I have granted you the relief you 
have requested with one exception, which you conceded. I rendered 
an oral opinion giving my reasons. That is all you are entitledto .. . . 


250 [ Filed May 8, 1957] 


APPLICATION FOR CONFIRMATION OF AWARD 
ASSRIGATION FOR CONFIRMATION OF AWARD 


The Court has jurisdiction of this action by virtue of Title 11 
Section 306 of the District of Columbia Code, Private Law 495 approved 
June 30, 1954, (83rd Congress, Chapter 443, 2nd Session, as amended 
by Private Law 501, approved July 6, 1954, 83rd Come ee, Chapter 464, 
2nd Session) and 9 U.S. Code 9. 


Applicant Morris F. Luff applies to this Honorable Court for an 
Order confirming the award, dated December 10, 1956, entitled "Arbi- 
trator's Final Determination of Settlement and Liquidation of Willmore 
Engineering Company", an executed original copy of which is annexed 


hereto and prayed to be read as a part hereof the same as though speci- 
fically set forth herein, and for reason in support hereof shows: 
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1. On June 19, 1954, applicant and Willard J. Luff entered into a 
written agreement which, shortly thereafter, was also executed by John 
W. Slacks, to submit to arbitration of their differences in anticipation of 
legislation by Congress for the relief of Willmore Engineering Company. 
A photostatic copy of said agreement of June 19, 1954, is annexed hereto 
and prayed to be read as a part hereof, the same as though specifically 


set forth herein; 

2. Under the terms of said agreement of June 19, 1954, Eugene D. 
Hegarty alone was irrevocably appointed, delegated, authorized and em- 
powered to hear, investigate and arbitrate final determination for all par- 
ties "in our names and places on all matters concerning our former and 
present relationships pertaining to Willmore Engineering Company". The 
anticipated legislation was enacted and pursuant thereto a three member 
Board of Arbitrators (of which Board the said Eugene D. Hegarty also 

251 was one of the three members) made its award. The net proceeds 
of the award of the said Board in the sum of $360, 827.37 are now in the 
Registry of the Court by order filed herein on April 27, 1955; 

3. That pursuant to his said irrevocable appointment as to "re- 
lationships" the said Eugene D. Hegarty did make the said Arbitrator's 
Final Determination of Settlement and Liquidation of December 10, 1956; 
that said final determination was filed in this Court in this cause on Decem- 
ber 11,1956, and that delivery of said final determination and settlement 
(the award) was made to Willard J. Luff on December 12, 1956, to Morris 
F. Luff on December 12, 1956, and to John W. Slacks on December 14, 1956, 
who constitute the parties for whose benefit said award was made; that 
said award by Eugene D. Hegarty provides for the distribution of said 
$360, 827.37 among the former members of Willmore Engineering Com- 
pany, all of whom are signatories to the said agreement of June 19, 1954; 

4. That said "Arbitrator's Final Determination of Settlement and 
Liquidation of Willmore Engineering Company" of December 10,1956, was 
the culmination of a proceeding under said Private Law 495 as amemed, 
and is the specification of the components of the award of the Board of 
Arbitrators and hence subject to the provisions of Title 9 of U.S. Code in 
conformity with a portion of said Private Law 495 as amended as follows: 
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"To the extent not inconsistent with this Act, the provisions of Title 9 
of the U.S. Code shall be applicable to proceedings under this Act."; 

9. That although more than three months have elapsed following 
the filing and delivery of the said award of December 10, 1956, asafore- 
Said, none of the parties to said agreement of June 19, 1954, and who in- 
clude the three beneficiaries of said award of December 10,1956, as herein- 
above set forth have served any notice of a motion to vacate, modify or 
correct said award in any respect as required by 9 U.S. Code 12; 

6. That said agreement in writing to submit to arbitration of June 
19,1954, as aforesaid, is irrevocable, both under the provisions of 9 U.S. 
Code 2, as well as under the terms of the agreement itself. 

WHEREFORE, the premises considered, applicant asks for an 
Order confirming the award by the arbitrator aforesaid dated December 

252 10,1956, and entitled "Arbitrator's Final Determination of Settle- 
ment and Liquidation of Willmore Engineering Company” and for an Order 
directing distribution of the said $360, 827. 37 as provided in said award. 

Respectfully submitted, 
/s/ Morris F. Luff 
/s/ Richard L. Merrick ee catE 
/s/ John W. Jackson ) 
Attorneys for Applicant, Morris F. Luff 


[Certificate of Service] | 
[Exhibit attached to Application for Confirmation of Award] 


Private Law 495 - 83d Congress 
Chapter 443 - 2d Session 
H. R. 7258 


AN ACT 


For the relief of the Willmore Engineering Company. 


Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That the Secretary of 
Commerce and Willmore Engineering Company each shall appoint an arbi- 
trator, and they together shall appoint a third arbitrator, these three to 
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serve as a Board of Arbitrators who shall, after having heard the evi- 
dence, determine and certify to the Secretary of the Treasury any amount 
which in their judgment would be required to satisfy any obligations of the 
United States to the Willmore Engineering Company for services and ex- 
penses in connection with its contract and the breach of it, ifany, with 
the United States for production of winches for transport vessels neces- 
sary to the prosecution of World War II, pursuant to special emergency 
authorizations and commitments under war powers, for which it is alleged 
the United States has failed to provide adequate payment. To the extent 
not inconsistent with this Act, theprovisions of Title 9 of the United States 
Code shall be applicable to proceedings under this Act. Any cost arising 
in the arbitration of these claims shall be fixed by the arbitrators and 
assessed equally between the Government and the claimants. 

APPROVED JUNE 30, 1954. 


[Exhibit attached to Application for Confirmation of Award] 


Private Law 501 - 83d Congress 
Chapter 464 - 2d Session 
H. J. Res. 553 


JOINT RESOLUTION 
To amend the Act of June 30, 1954 (private Law 495, Eighty-third Congress). 


Resolved by the Senate and House of Representatives of the United 
States of America in Congress assembled, That the Act of June 30, 1954 
(Private Law 495, Eighty-third Congress), is amended by adding at the 
end thereof the following section: 

"SEC. 2. The Secretary of the Treasury is authorized and directed 
to pay, out of any money in the Treasury not otherwise appropriated, to 
the Willmore Engineering Company a sum equal to the amount certified 
to him under the first section of this Act. The payment of such sum 
shall be in full settlement of all claims of the said Willmore Engineering 
Company against the United States for compensation for such services 
and expenses: Provided, That no part of the amount appropriated in this 
Act in excess of 10 per centum thereof shall be paid or delivered to or 
received by any agent or attorney on account of services rendered in 
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connection with this claim, and the same shall be unlawful, any contract 
to the contrary notwithstanding. Any person violating the provisions of 
this Act shall be deemed guilty of a misdemeanor and upon conviction 
thereof shall be fined in any sum not exceeding $1, 000. wae 

APPROVED JULY 6, 1954. , 
[Exhibit attached to Application for Confirmation of Award] 
TRUE COPY 
AGREE MENT : 
Washington, D. C. 
June 19, 1954 
WE, THE UNDERSIGNED, for the purpose of finally resolving, settling, 
and liquidating all our rights, interests and obligations in the partner- 
ship known as WILLMORE ENGINEERING COMPANY of Washington, 
D.C., hereby mutually agree to arbitration, and we hereby irrevocably 
appoint, delegate, authorize and empower EUGENE D, HEGARTY of 
Annandale, Virginia, as our arbitrator to hear, investigate and arbitrate 
a final determination for all and each of us in our names and places on 
all matters concerning our former and present relationships pertaining 
to WILLMORE ENGINEERING COMPANY, and as the arbitrator for 
WILLMORE ENGINEERING COMPANY on the Board of Arbitrators to be 
created under a pending bill in Congress, H.R. ae in the event it is 
enacted and becomes law. 
Signed 


/s/ Ruth K. Luff 


Appointment as Arbitrator under /s/ Morris F. Luff 
terms set forth in the agreement or 
Stated above is hereby accepted: /s/ Willard J. Luff 


/s/ Eugene D. Hegarty /s/ John W. Slacks 


WITNESS: 

/s/ Lawrence B. Slater. 
Witness as to John W. Slacks 
/s/ Charles J. Casper 





[Filed May 9, 1957] 
NOTICE 
To: 
Richard L. Merrick, Esq., 


1624 Eye Street, N. W., 
Washington 6, D. C. 


John W. Jackson, Esq., 
Investment Building, 
Washington 5, D. C. 


You are hereby given notice that on Friday, May 10,1957, at 


10:00 o'clock, A.M., the undersigned attorneys for the plaintiffs and 
interveners in the above-entitled action will appear before the Honorable 
Matthew F. McGuire, Judge of the United States District Court for the 
District of Columbia, for the purpose of bringing to the attention of the 
Court the "Application for Confirmation of Award" filed May 8, 1957, by 
or in behalf of Morris F. Luff, defendant herein, and requesting the Court 
to make an appropriate order striking said "Application" from the files 

in this action pursuant to the provisions of Rules 11 and 12(f) of the 
Federal Rules of Civil Procedure, and by reason of the records in this 
action, including the following judgments and orders: 


The partial summary judgment of August 29, 1954, made by 
Judge Matthews. 


Decision and judgment of the Court of appeals of May 17, 1955, 
affirming the above judgment, copy of opinion and judgment being 
on file in this action. 


Certiorari denied, October 22,1956, 77S. Ct.99. 


Ruling of Judge Pine on February 1, 1957, (transcript of 
ruling on file herein) granting plaintiffs' motion to strike 
parts of amended answer, holding that the following con- 
tentions of the defendants are res judicata by reason of the 
judgment of Judge Matthews and ae affirmance by the Court 
of Appeals, namely: 


"***that the authority of Hegarty to act as arbi- 
trator of the relationship of the parties was not revoked; 
that the authority of Hegarty was revoked in toto by 
Willard Luff and John Slacks; that the findings of Hegarty 
were valid and binding; and that the plaintiffs can be com- 
pelled to subm it to arbitration by Hegarty." (Underscoring 


supplied) 





993 

Order of Judge Pine entered February 13, 1957 upon the above 
ruling by him. 

Order of Judge Letts dated September 20, 1956, denying motion 
of Eugene D. Hegarty to intervene herein, to stay these proceedings and 
to compel the plaintiffs to submit to the said Hegarty for arbitration the 
matters involved in this litigation, including the proposed distribution of 
the funds in the registry of the Court; said motion having been grounded 
upon the fallacious and untenable contention that he was entitled so to do 
by reason of the United States Arbitration Act (Title 9, U.S. Code). 

Order of Judge Letts dated September 27, 1956, denying defen- 
dants' motion for leave to amend their answer by adding a "Seventh" 
defense, whereby they sought to have the validity and effect of plaintiffs' 
revocation of the authority of said Hegarty as arbitrator between the part- 
ners re-construed and re-litigated. 

Order of Judge Letts, dated October 18, 1956, striking defendants’ 
motion and petition to stay these proceedings and to compel the plaintiffs 
to submit to arbitration before the said Hegarty and to permit the said 
Hegarty to oust the Court's jurisdiction, to take charge of the funds in 
the Registry and to distribute the same; said motion and petition having 
been predicated upon the same fallacious and untenable contention invoked 
by Hegarty in his aforesaid motion to intervene, etc., that the United 
States Arbitration Act (Title 9, U.S. Code) entitled them to such relief; 
Said motion and petition being further violative of the previous orders 
entered by Judge Letts and by Judge Matthews, and by the Court of 
Appeals. | 

Order of J udge Letts, dated October 24, 1956, denying defendants’ 
motion for rehearing and reconsideration of their motion to Stay these 
proceedings and to compel arbitration by said Hegarty, aforementioned. 

261 The pleadings, affidavits, memoranda of points and authorities, 
exhibits, arguments, and briefs of the parties hereto by which the afore- 
mentioned orders and judgments were supported and sustained by this 
Court and the United States Court of Appeals. : 


/s/ Thomas M. Raysor 

/s/ George E. Q. Johnson 
Attorneys for Interveners. 

Certificate of Service 


fa R. Sidney Johnson 
/s/ J. Richard Earle 
Attorneys for Plaintiffs 
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[Filed May 21, 1957] 
REVISED PRE TRIAL STATEMENT OF DEFENDANTS | 
Certain events have occurred since submission of the document 
entitled Pre Trial Statement by Defendants filed herein approximatel y 
November 4, 1956, and the defendants Morris F. Luff and Ruth K. Luff 


therefore submit this revised pre-trial statement. 

1. This is a controversy between former partners as to the 
distribution of an award by a Board of Arbitrators created pursuant to 
private relief legislation. Although the defendants know the facts to be 
that the plaintiffs (former partners in Willmore Engineering Company) 
relinquished all interest in the partnership, that is John W. Slacks in 
1945 and Willard J. Luff in 1949, nevertheless the Court of Appeals by de- 
cision of May 17,1956, has affirmed a ruling of this Court that "Willard 
J. Luff, John W. Slacks, and Morris F. Luff are the members of the Will- 
more Engineering Company for whose relief Private Laws No. 495 and 501, 
83rd Congress, 2nd Session were enacted." Defendants therefore perforce 
admit that plaintiffs have some interest in the proceeds of the award by 
the Board of Arbitrators for the benefit of Willmore Engineering Company. 
Said proceeds now stand in the Registry of this Court in the sum of 
$360, 827.37. So far the Court has not decided to what extent either the 
plaintiffs or the defendants are entitled to participate in said award. 

It is the position of the defendants: 

1. That by reason of agreements among the former partners, 
Morris F. Luff, Willard J. Luff and John W. Slacks the interests of the 
plaintiffs said Willard J. Luff and John W. Slacks in said award, if any, 

3 are small; 

263 2. That the award of the single arbitrator, Eugene D. Hegarty 
(also a member of the three-man board making the said award) who was 
irrevocably appointed by agreement of said former partners on June 19, 
1954, to determine the personal relationships among the partners in said 
award, should be confirmed. His award now on file in this cause shows 
that the distribution should be as follows: 
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To Willard J. Luff for services $18, 975. 59 
To John W. Slacks for services 8, 295. 00 
To Morris F. Luff for services : 17, 561. 80 
- To Morris F. Luff for damages 315, 994. 98 
Defendant Ruth K. Luff although not participating in the foregoing 
distribution nevertheless acquiesces therein. She is the wife of the defen- 
dant Morris F. Luff and was of major assistance to him in his success- 
ful efforts to accomplish the enactment of said private laws which created 
the arbitration machinery resulting in the said award of over $360, 000. 00. 
3. The plaintiffs have breached their said contract of June 19, 
1954, by denying the authority of the single arbitrator to make the distri- 
bution as aforesaid and by refusing to proceed in accordance with his 
said award. As a result of this breach of contract defendant Morris F. 
Luff claims damages of plaintiffs in the sum of $333, 445.78 with interest 
from approximately December 14, 1956, the date of cotvery of copy of 
said award to plaintiffs. 


4. Morris F. Luff assisted by Ruth K. Luff as aforesaid was, in- 
sofar as the former partners above are concerned, solely responsible, 


by reason of his persistent and unremitting efforts, i for the passage of the 
said private laws 495 and 501 ultimately leading to the award. It was his 
zeal and ingenuity, working with others and government officials (which 
others did not include the plaintiffs or any representative of the plaintiffs) 

264 which developed a new and constructive approach affording a sound 
basis for enactment of the said legislation. Previous efforts to accomplish 
private relief legislation for the Willmore Engineering Company of which 
the said Morris F. Luff, Willard J. Luff and John W. Slacks were the for- 
mer partners, had theretofore met with failure. To a relatively minor 
extent plaintiffs had participated in these previous efforts. 

o. All allegations of fraud, deceit, bad faith and the like are de- 
nied by defendants who affirmatively declare that they have at all times 
conducted themselves with fairness and candor with respect to any and 
all proceedings mentioned in these pleadings. | 
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6. The plaintiffs have given self-contradictory versions of their 
theories of recovery as between their percentages claimed for the for- 
mer partners respectively, before the Board of Arbitrators and before 
this Court. 

7. The attorney fee claimed in the bill of complaint as amended 
would, if allowed, be in violation of the terms of said private law 501. 

Stipulations 
Defendants offer for stipulation as to authenticity, 
1. Subject to relevancy and materiality, a copy of the transcript 


of proceedings before the Board of Arbitrators. 
2. The claim of October 2, 1954, filed before the said Board of 
Arbitrators by plaintiffs through their attorney, R. Sidney Johnson, togeth- 
er with a copy of his covering letter of October 4, 1954. 
: /s/ Richard L. Merrick 
/s/ John W. Jackson 
* * * * 


Attorneys for Defendants 


(tn 
EXCERPTS FROM TRANSCRIPT OF ORAL PRE-TRIAL ORDER OF JUDGE THOMAS OF MAY 22, 1957 
Pretrial Proceedings had before Hon. Daniel H. Thomas, 


Wednesday, May 22, 1957, at 10 o'clock a.m. 
APPEARANCES: 


On behalf of the Plaintiffs: 
Sidney Johnson, and J. Richard Earle. 


On behalf of the defendants: 
Richard Merrick, and John Jackson. 


On behalf of Intervenors: 
Thomas Raysor, and George Johnson. 


PROCEEDINGS 
THE COURT: Gentlemen, I have carefully studied this record. 
From the pretrial that we had yesterday I don't think we can accomplish 
anything in a pretrial stipulation toward narrowing the issues. 
After studying the record I am of the opinion that the issues have 
already been framed. I think Judge Pine's oral ruling of February 1 is 
absolutely correct. | 
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The only issues left to be determined are the question of the 
rights of the claims filed by the Intervenors, and the proper distribution 
of the net proceeds among the partners, such partners being those as 
determined by Judge Matthews. I am ready to proceed with the trial on 
those issues. | 


Have there been any motions filed which have not been ruled on 


Since Judge Pine’s ruling of February 1? ! 

MR. SIDNEY JOHNSON: The application of the Defendant Morris 
Luff to confirm the award, so-called award, of Eugene D. Hegarty, is 
pending, and a motion by the Plaintiffs to strike that. 

THE COURT: That motion will be granted. | 

MR. SIDNEY JOHNSON: Motion to strike is granted? 

THE COURT: Correct. 

MR. SIDNEY JOHNSON: We have been served with a proposed 
order for the amendment of the Complaints. We oppose that amendment 
of the answer, and we oppose the order because it falls within the res 
judicata of Judge Pine's ruling. Included in that is a counterclaim by 
the Defendant Morris Luff for something over $300, 000 for alleged 
breach of the agreement of the partners appointing Mr. Hegarty. We 
submit that that is disposed of by your Honor's ruling on affirmation of 
Judge Pine's ruling. 

THE COURT: Mr. Johnson, you speak of a motion filed yester- 
day -- or proposed order filed yesterday? 

MR. SIDNEY JOHNSON: Yes, your Honor. : 

THE COURT: Just one moment, gentlemen, and let me read 
this order. 

Let the record show that the ruling I have just made disposes of 
the amendments filed by the Defendant to the defenses yesterday. 

MR. JACKSON: The proposed motion to amend the answer is 
denied? : 

THE COURT: Correct. * * * * : 

* * | * 

MR. JACKSON: AsI recall, Your Honor, you gave me permis- 
sion to file my opposition to the application for an order striking the 





104 
8 application to confirm the award, and I would like to file that at this 


time. 

THE COURT: Surely. Mr. Clerk, file that. 

MR. SIDNEY JOHNSON: Could I prepare an order striking that 
application ? 

THE COURT: I think the oral order is sufficient. However, if 
you wish to prepare one it is all right with me. 

As to the condition of the record I leave that up to you. You can 
stand on an oral motion or a written motion. I think an oral motion is 


sufficient. 
*x * 


[ial pee ss 


Oral Order in the above-entitled matter, on Wednesday, June 12, 
1957, 11:10 a.m. before the Honorable Daniel H. Thomas. 
APPEARANCES: 
On behalf of the Plaintiffs: 


R. Sidney Johnson, Esq., 
J. Richard Earle, Esq. 


On behalf of the Defendants: 
Richard L. Merrick, Esq. 


PROCEEDINGS 

THE COURT: The Court feeling that this litigation should come 
to an end as soon as possible, and Judge McGuire's Order of this date 
setting aside an Order entered by him on April 29, referring the question 
of R. Sidney Johnson's compensation to the Auditor the question of fee 
will be passed on by this Court, and the parties are permitted to take 
such testimony as they deem necessary for the disposition of that phase 
of the case. 

The testimony to be taken by deposition and furnished to the 
Court not later than June 25, 1957. 

As to the witness John Slacks, who was permitted to return to his 
home in Arizona yesterday, after the definite understanding by the Court 
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that he could, his testimony is to be taken in Tucson, Arizona, and if not 
and he is required to return to Washington for such testimony his entire 
expense of the trip and time will be taxed as costs against the Defendants. 

The time for filing briefs in this matter, having heretofore been 
set as of July 1, 1957 is extended to July 15, 1957. 

The Court will not permit the taking of any nario testimony of 
any witnesses as to the merits of the case. ! 

Any further testimony will apply only to the fee angle. In the 
taking of testimony, further testimony concerning Mr. Johnson's fee, 
should either party attempt to incorporate therein further testimony 
concerning the merits of the Case, such will be considered in direct vio- 
lation of this Order, and appropriate steps will be taken. 


273 ORDER VACATING ORDER OF REFERENCE 

Upon consideration of oral motion of plaintiffs and the endorsement 
of defendants' counsel hereon, it is this 12th day of June, 1957, 

ADJUDGED AND ORDERED that the order entered herein on 
April 29, 1957, referring to the Auditor of this Court the plaintiffs’ mo- 
tion to pay amount due R, Sidney Johnson, Esq. from funds in the registry 
of the Court, be and the same is hereby vacated. _ 

By the Court: | 


/s/ Matthew F. McGuire 
| Judge. 


CONSENT: 

/s/ Richard L. Merrick 
Counsel for Defendants. : 
274 [Filed June 18, 1957] | 

NOTICE OF TAKING DEPOSITION 


To Richard L. Merrick, Esq., 1624 Eye Street, N. W. , Washington 6, 


D.C., and John W. Jackson, Esq., Investment Building, 
Washington 5, D. C., Attorneys for defendants. 
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You are hereby given notice that the plaintiffs, by their attorneys, 


will take the deposition of R. Sidney Johnson, Willard J. Luff, and John 
W. Slacks (provided his presence can be arranged), upon oral interro- 
gatories, for use aS evidence in this action pursuant to’ the order of the 
Honorable Judge Thomas made on June 12, 1957, before Goerge M. Poe, 
Jr., a Notary Public, or some other duly authorized Notary Public of the 
District of Columbia, on Friday, June 21,1997, beginning at 2:00 o' clock 
P.M. and continuing until completed, at the office of J. Richard Earle, 
Esq. , Room 826 Washington Loan & Trust Building, 900 F Street, North- 
west, Washington, D. C. 

/s/ R. Sidney Johnson 


/s/ J. Richard Earle 
Attorneys for plaintiffs. 


[Certificate of Service | 


ee 


332 [Filed July 15, 1957 | 
AFFIDAVIT OF JOHN W. SLACKS 

Affiant, one of the plaintiffs herein, was directed on June 13, 
1957, pursuant to order of the Court, by plaintiffs’ counsel, R. Sidney 
Johnson, Esquire, to return from Tucson, Arizona, to Washington, D.C. 
to be present at deposition hearings beginning on June 20, 1957; he attend- 
ed said hearings and testified therein on Saturday, June 22, 1957 and re- 
mained in Washington until released on June 24, 1957 after transcripts 
of depositions were received and defendants had waived signatures to the 
depositions; he proceeded back to Tucson, Arizona, traveling both ways 
on the most expeditious available air transportation. 

Affiant further states that his travel and subsistence expenses 
were as follows: 


Left Tucson 12:05 a.m. June 20, 1957 via 
Trans-World Airlines, flights 46 and 26 
Coach Class - fare per receipt attached $101. 20 
Taxi to Airport - Tucson 
Meals enroute 
Porter - Washington Airport 
Taxi - Washington Airport to Hotel 
Hotel at Washington - 4 nights, per receipt 
attached 
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Meals at Washington - 6/20 Thursday night 
Meals at Washington - 6/21 Friday : 
Meals at Washington - 6/22 Saturday 

Meals at Washington - 6/23 Sunday 

Meals at Washington - 6/24 Monday | 
Porters - Hotel in and out and holding baggage 
Taxi - to Washington Airport 3 
Porter - at Airport | 
Left Washington 12:40 a.m. via American Airlines 
flight 211 First Class, arriving Tucson 8:10 a.m. 
Same day, receipt attached i 


Bed 
~] 
ol 


¢ (Seigty eee eee 
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138.99 


TOTAL $313.57 
333 Affiant states that four working days of his time were consumed 
by this trip, excluding Sunday, at $100.00 per day. $400. 00 
TOTAL $713.57 
/s/ John W. Slacks 
[Verification] | 
[JURAT dated July 3, 1957] 


337 [Filed January 30, 1958] 


FINDINGS OF FACT AND CONCLUSIONS OF LAW 
4 
This is a complex action to determine the proper distribution 


among the partners, intervenors, and others, of a $375,577.37 award 
made in 1954 by the United States government for the benefit of the part- 
nership known as Willmore Engineering Company. The partnership had 
been formed solely for the purpose of producing winches for transport 
vessels during World War II. 

Two brothers, Morris F. and Willard J. Luff, formed the partner- 
Ship in 1943. In 1944, John Slacks became a partner. (i August, 1945, 
the winch production project having been completed, the partnership was 
no longer active and it began winding up its affairs. Its only asset was a 
claim against the United States on account of work done for the Maritime 


(1) This and the two succeeding paragraphs are a modified version of the 


per curiam statement of the U.S. Court of Appeals, D.C. Circuit, in Luff 

v. Luff, 233 F.2d 702, affirming the holding of the District Court (Aug. 29, 
1955) on motion for partial summary judgment, which holding in effect up- 

held the plaintiffs' contention and declared that the award was for the bene- 
fit of the partnership as composed of Willard, Slacks, and Morris. 





108 
Commission. Attempts to obtain payment through administrative channels 
failed and an action in the Court of Claims was unsuccessful. Subsequent 
to the unsuccessful action in the Court of Claims, a civil fraud suit was 
filed by the government against the two Luffs and Slacks. The fraud suit 
was successfully defended and a verdict for the defendants was directed 
by the court at the close of the government's case. It was after this ac- 
tion had been concluded that efforts were commenced to obtain relief 
through legislative channels. 

338 In 1954, two acts for the relief of Willmore Engineering Company 
were passed by the Congress, (2) ond under the terms thereof arbitrators 
were appointed to determine and certify to the Secretary of the Treasury 
the amount required to satisfy the obligation of the government to the 
partnership. The amount was determined to be $375,577.37, and it has 
been paid by the government. This sum is being held in the registry of 
this court (on petition of plaintiffs Willard and Slacks) pending the entry 
of judgment directing its disposition. 

Morris claimed for himself and wife the right to collect the entire 
amount of the arbitration award. He asserted that Slacks ceased to be a 
partner about May 15, 1948; that Willard abandoned the partnership about 
October 1, 1949; that he, Morris, and his wife, Ruth, thereafter carried 
on all activity with respect to the partnership's claim against the govern- 
ment, and finally obtained the passage of the legislation for the relief of 
Willmore Engineering Company; and that he, Morris, and his wife were 
the sole remaining partners entitled to collect the money awarded by the 
arbitrators. These contentions on the part of Morris led to the filing, by 
Willard and Slacks, of this suit for a declaratory judgment and general 
relief. 

Among other claims to relief asserted, the court was asked by plain- 
tiffs to declare that the Willmore Engineering Company, as referred to in 


the private laws and in the arbitration award, is a partnership composed 


of Willard, Slacks and Morris. On motion ”)for partial summary judgment 


(2) Private Laws 495 and 501, 83rd Cong. 2d Session. 
(3) Under Rule 56 (d) of the Federal Rules of Civil Procedure, 28 USCA. 
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to that effect, the court, acting through J udge Matthews, granted the mo- 
tion and entered judgment accordingly. From this order, Morris and 
Ruth appealed; and the judgment was upheld by the Court of Appeals for 
the District of Columbia on May 17, 1956. (4) certiorari was denied by the 
Supreme Court. 

During the progress of the winch production, there had been en- 
tire harmony among Morris, Willard and Slacks. Sometime subsequent 
thereto, a disagreement developed with Willard and Slacks on one side 
and Morris and Ruth on the other. This disagreement has grown into a 
violent breach which has worsened with time. 

339 On June 19, 1954, while the relief bills were pending before Con- 
gress, an arbitration agreement was entered into between Willard, Morris 
and Slacks, under which Eugene D. Hegarty was appointed arbitrator be- 
tween themselves "....for the purpose of finally resolving, Settling, and 
liquidating all our rights, interests, and obligations in the partnership 
known as Willmore Engineering Company and as the arbitrator for 
Willmore Engineering Company on the Board of Arbitrators to be created 


under the pending bill in Congress, H.R. 7258, in the event it is enacted 


and becomes law." 

On August 4, 1954, the arbitration agreement of June 19,1954, was 
repudiated and rescinded by Willard and Slacks, in So far as the agreement 
permitted Hegarty to resolve the dispute between the partners, but not in 
so far as the agreement provided for the appointment of Hegarty to the 
Board of Arbitrators, as set up by the relief bill. Hegarty served in the 
capacity of one of the arbitrators under the relief bill. 

The answer filed by the defendants in the instant case, among 
other things put in issue: 

(1) The legality of the partial revocation by Willard and Slacks 
of the arbitration agreement of June 19, 1954, 

(2) The legality of the formation of the Board of Arbitrators 
under the relief bill. 


(4) Luff v. Luff, 233 F.2d 702 


(5) T7 S.Ct. 99, 352 U.S. 882, 1 L.Ed. 2d 79. 
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(3) The validity of the award of the Board of Arbitrators. 

(4) The question of whether or not Ruth Luff was a partner to the 
agreement appointing Hegarty. 

(5) The question of whether or not the plaintiffs can be compelled 
to submit to the arbitration by Hegarty of the dispute between the partners. 

Hegarty, taking the position that the revocation by Willard and 
Slacks was void and that the arbitration agreement was irrevocable, pro- 
ceeded to act as arbitrator between the parties, and on the 10th day of 
December 1956 filed his report. (This was after the ruling by the appel- 
late court affirming the decision of Judge Matthews, but before the ruling 
of Judge Pine, referred to below). Answer of the defendants attempts to 
sustain the Hegarty report. 

The foregoing issues, in one aspect or another, came up on motion 
before Judge Pine on February 1, 1957, and were determined by him in 

340 his oral ruling of that date as follows: 
"The judgment of Judge Matthews, affirmed by the Court of Ap- 


peais and which I have referred to, by reason of its breadth technically 


disposes of the contentions of defendants that the board of arbitrators was 
illegally constituted; that the award was invalid; that Ruth Luff was a party 
to the agreement appointing Hegarty; that Willard Luff and John Slacks 
abandoned the company and are no longer partners; that Morris Luff and 
Ruth Luff are the partners; that the authority of Hegarty to act as arbi- 
trator of the relationship of the parties was not revoked; that the authority 
of Hegarty was revoked in toto by Willard Luff and John Slacks; and that 
the plaintiffs can be compelled to submit to arbitration by Hegarty. 

An attempt was made to get me to reverse the ruling of Judge-Pine 
of February 1, 1957, but, after reviewing the file, I declined to reopen the 
matter. The affirmative effect of Judge Pine'’s ruling is incorporated into 
the mixed findings of fact and law below, numbered 14 through 21. 

Several former employees of Willmore intervened, asserting 


claims for work and labor done during the winch production project. At 


(6) Luff v. Luff, 233 F.2d 702. 
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the trial on the merits, the phase of the litigation raised by the intervenor- 
claimants was heard first. These claims are discussed below in the 
Special findings on intervenors' claims. 

R. Sidney Johnson, the attorney for Willmore prior to and during 
the proceedings before the Court of Claims, and the attorney for the three 
partners in defense of the civil fraud case, continued as attorney for 
Willard and Slacks in this proceeding. The defendants, Morris and Ruth 
Luff, are represented by other counsel. Pleadings put into issue the quan- 
tum of R. Sidney Johnson's fee for legal services rendered by him to the 
partnership. : 

The rulings of Judge Matthews and J udge Pine have eliminated a 
great many of the issues presented by the pleadings and leave for me to 
decide, on the trial on the merits, only three issues, namely: 

(a) The legality of the claims of intervenors; 

(b) The quantum of the fee of R. Sidney Johnson; 

(c) The distribution among the partners of the net proceeds from 
the award. 

The hearing on the merits in this case was commenced before me 
without a jury on May 23,1957. The taking of testimony lasted approxi- 
mately two and one half weeks. Subsequently, on August 9,1957, Eugene 
D. Hegarty, who was not permitted to intervene in the instant suit, filed 
Civil Action No. 1993-57 in the United States District Court for the District 
of Columbia against Morris F. Luff, Willard J. Luff and John Slacks, claim- 
ing of them $19, 000 for acting as arbitrator between the partners, pur- 
suant to arbitration agreement dated June 19, 1954. In that suit, Hegarty 
requested that it be advanced for trial and that this action (Luff v. Luff) 
be stayed pending the determination of an award in the Hegarty case. In 
the instant case (Luff v. Luff), a similar motion was filed by defendants 
requesting that Luff v. Luff be stayed pending the outcome of Hegarty's 
case. The latter motion to stay a final determination of Luff v. Luff was 
denied by me. 

The issues in the instant case (Luff v. Luft) can be resolved only 
by an over-all consideration of the facts collected from a mass of con- 


flicting, disgruntled testimony. It is difficult, if not impossible, to tell in 
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detail with any degree of certainty wherein the truth lies. From an over- 
all study of the case, the following facts are apparent: 
FINDINGS OF FACT 
1. The partners of Willmore Engineering Company for whom the 
relief bills were passed were Morris F. Luff, Willard J. Luff, and John 
Slacks. (7) 


2. There was never any agreement among the partners as to the 


respective partnership interests. 

3. The partners do agree that their partnership interests are not 
equal. 

4. The accomplishment of the winch production project required 
the combined efforts of Willard J. Luff, Morris F. Luff and John Slacks. 

5. If the project had not been successfully accomplished, the 
partnership would not have been entitled to any money. 

(See Senate Report 1458, 2nd Session, 83rd Congress. ) 
342 6. If the civil fraud suit had not been successfully defended, any 
efforts at the passage of the relief bills would have been futile. 

7. After successful defense of the civil fraud case, as between the 
partners the passage of the relief bills was accomplished as a result of 
practically the sole efforts of Morris F. Luff. 

8. In the accomplishment of the winch production project, the 


Oe lols OD Cs URS ee 


partners devoted the following number of working days: Willard J. Luff, 
906; Morris F. Luff, 678; John Slacks, 291. 

9. Withdrawals by the partners during the progress of the winch 
production project were as follows: Willard Luff, $26, 324.41; Morris 
Luff, $16, 888.20; Slacks, $6, 255. 00. 

10. In addition to time spent in the accomplishment of the winch 
production project, Morris Luff advanced to the partnership $180 for which 
he has never been reimbursed. Willard Luff advanced to the partnership 
the sum of $1, 452. 42 for which he has never been reimbursed. All other 
advances by any of the three partners have been reimbursed. 


(7) Luff v. Luff, 233 F.2d 702. 
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11. One half of the cost of arbitration, pursuant to the two relief 
bills, amounts to $14, 750. (The other half was borne by the government. ) 
This amount has been disbursed to the three arbitrators, leaving a balance 
now on deposit in the registry of the court of $360, 827. 37. 

12. On October 22,1951, Merchants National Bank of Hampton, 
Virginia, obtained a judgment against Willard J. Luff and Morris F. Luff 
in the Circuit Court of Montgomery County, Maryland, in the sum of 
$3,119, with interest from October 22,1951, and costs, and an attorney's 
fee in the amount of $311.90. This judgment was obtained because of de- 
fault in the payment of a note given to secure rent due and unpaid for an 
office occupied by Willmore in said bank building. This judgment has 
never been paid, and is admitted to be a just debt by all partners. 

13. Thereasonable value of the legal services of R. Sidney Johnson 
to the partnership is $25, 000, which amount is due and unpaid. 

The following additional findings of mixed fact and law flow from 
the decision of Judge Matthews (August 29, 1955) and of Judge Pine 
(February 1, 1957): 

14. The Board of Arbitrators, named pursuant to the relief bills, 
was legally constituted. | 

15. The award of the Board of Arbitrators was valid. 

16. Ruth Luff was not a partner to the agreement appointing 


17. Willard Luff and John Slacks did not abandon the partnership. 
18. Morris F. Luff and Ruth Luff did not constitute the partner- 
ship of Willmore Engineering Company for whom the relief bills were 


passed. 

19. The authority of Hegarty to act as arbitrator as between the 
partners was revoked. 

20. The authority of Hegarty to act as one of the three arbitrators 
pursuant to the relief bill was not revoked. | 

21. The finding of Hegarty as arbitrator between the partners is 
not valid and therefore the plaintiffs are not Se to abide by such 
finding. 
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SPECIAL FINDINGS AND CONCL USIONS 
ON INTERVENORS' CLAIMS 


A.- Harold M. Pulsifer died on April 8, 1949. His son, Harold M. 


Pulsifer Jr. , of Cook County, Ilinois, is the duly appointed, qualified and 
acting administrator of his estate authorized to present this claim. Harold 
M. Pulsifer was a qualified production engineer. In August 1944, Pulsifer 


was retained by Willmore to perform engineering services, on the basis 


that he would be paid reasonable and adequate compensation for his ser- 
vices but would not be compensated in full until Willmore collected pay- 
ment for the winch production project from the United States government, 
out of which payment Pulsifer would be paid. Pulsifer devoted his full 
time and attention to the performance of his duties, commencing in August 
1944, and continuing until on or about July 2, 1945, a total of 252 days of 
service. On or about the latter date, Willmore determined, agreed, and 
settled, as an account stated with Pulsifer, that the sum of $12, 600 had 
been earned by Pulsifer in the performance of his services, and that said 
amount would be paid out of the proceeds of the claim of Willmore against 
the United States when collected and received by Willmore. 

B. - Douglas L. Arnold died on March 14, 1946, and Roselle Arnold 
of Cook County, Illinois, is the duly appointed, qualified and acting adminis- 
tratrix of his estate authorized to present this claim. Arnold was a quali- 
fied consultant engineer. On or about October 15, 1943, Arnold entered 
into an agreement with Willmore to perform services on the basis that he 

344 would be paid at the rate of $30 per day, of which $20 was to be 
paid concurrently as services were rendered on the project, and the $10 
per day balance was to be paid to him when Willmore collected payment 
from the United States government out of which payment Arnold would be 
paid. Arnold commenced work for Willmore around October 25, 1943, and 
devoted his full time and attention to the project thereafter for Willmore 
until June 1945. Pursuant to the agreement, Arnold was paid $7, 460 for 
373 days at $20 per day, but is due and owed the following: 1943, 56 days 
at $10, or $560; 1944, 317 days at $10, or $3,170; 1945, 51 days at $30, 
or $1, 530; or a total of $5, 260.00. On or about the termination of his em- 
ployment in 1945, Willmore determined agreed and settled as an account 
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stated with Arnold that the sum of $5, 260 had been earned by Arnold in 
the performance of his services, and that said amount would be paid out 
of the proceeds of the claim of Willmore against the United States when 
collected and received by Willmore. 

C.- Andrew E. Flood died on October 12,1953. Lillian Steurnagel 
is the duly appointed, qualified and acting administratrix of his estate and 
authorized to present this Claim. In J anuary 1945, Flood entered into an 
agreement with Willmore to perform personal services for the partner- 
Ship. It was agreed that Flood would be paid reasonable and adequate 
compensation for his services but would not be compensated in full for his 
services until Willmore collected payment for the winch production project 
from the United States government, out of which payment Flood would be 
paid. Flood devoted his full time and attention to the performance of his 
duties commencing in January 1945, and continuing until August 1945, a 
total of 153 days. On or about the latter date, Willmore determined, agreed 
and settled, as an account stated with Willmore, that Flood should receive 
$40 per day; that $6, 120 had been earned by Flood in the performance of 
his services; and that said amount would be paid out of the proceeds of the 
Claim of Willmore against the United States when collected and received 
by Willmore. 

D. - In or about March 1944, Walter F. Rudy entered into an agree- 
ment with Willmore Engineering Company to perform personal services 
for Willmore on the basis that he would be paid reasonable and adequate 
compensation for his Services, including advance time and overtime. It 
was further agreed that he would not be compensated in full for his ser- 

345 vices until Willmore collected payment for the winch production 
project from the United States, out of which payment Rudy would be paid. 
Rudy devoted his full time and attention to his work for Willmore, com- 


mencing in April 1944, and continuing until August 1945, a total of 68 
weeks, for which Rudy was paid an agreed minimum of $100 per week on 


account. On the termination of his work, Willmore determined, agreed and 
settled, as an account stated with Rudy, that the additional sum of $2, 600 
had been earned by Rudy in the performance of his services, and that said 
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amount would be paid out of the proceeds of the claim of Willmore against 
the United States when collected and received by Willmore. 

E. - Norma A. Mackos was formerly known as Norma M. Asher, 
prior to her marriage. She acted as chief clerk for Willmore in charge of 
its Holyoke, Massachusetts, office, until said office was closed in April 
1945; and thereafter she was in charge of the Washington, D.C. , office. 
Willmore agreed to pay her reasonable and adequate compensation for her 
services, but agreed that they could not compensate her fully for her ser- 
vices until Willmore collected payment for the winch production project 
from the United States government, out of which payment Mackos would be 
paid; that she would be paid for overtime and for adjustment of her low 
salary, which was less than the ‘going wages’ at that time. She devoted her 
full time to the project, commencing on or about March 1944, and con- 
tinuing until August 11,1945. Willmore paid her $35.00 per week at first, 
which was later increased to $50 per week for 65 successive weeks ending 
in August 1945, and about two additional weeks on vacation. On the ter- 
mination of her work, Willmore determined, agreed and settled, as an 
account stated with Mackos, that the sum of $1, 300 had been earned by 
Mackos in the performance of her services, and that said amount would be 
paid out of the proceeds of the claim of Willmore against the United States 
when collected and received by Willmore. 

F.- Leo F. McGinley claimed on behalf of himself individually and 
on behalf of the partnership of McGinley and McGinley. The McGinley 
partnership, from 1949 through 1953, consisted of John B. McGinley, 
father of Leo F. McGinley, and Leo F. McGinley. Said firm performed ser- 
vices of a certified public accountancy nature for Willmore. From 1949 ty 
1953, inclusive, Willmore employed the McGinley firm. Willmore agreed 
to pay them for their services out of the proceeds of the claim of Willmore 

346 against the United States when collected and received by Willmore. 
The amount claimed is $3, 360, and this amount is not in dispute, being 
stipulated as correct by all parties. Said amount is a partnership debt, 
as well as individual indebtedness of plaintiffs and defendant Morris Luff. 

When, in 1954, the two private laws for the relief of Willmore were 


passed by the Congress of the United States, and arbitrators were appointed 
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to determine and certify to the Secretary of the Treasury the amount re- 
quired to satisfy the obligations of the United States to Willmore, the 
claim of Willmore before the arbitrators included the obligation of the 
partners to Pulsifer, Arnold, Flood, Rudy, and Mackos. The indebtedness 
due these intervenors, including that to the McGinleys, has not been paid. 

Since the personal services of these intervenors contributed to the 
creation and production of the fund obtained under the relief bills, these in- 
tervenors are entitled to an equitable lien and to be paid from such fund. 

In addition, intervenors are firm creditors, and as such have the 
right to have the assets of the partnership applied to the payment of their 
claims before the assets can be applied to the separate use of the partners 
or claims among the partners themselves. 

Further, it appears that Congress intended that the monies paid 
under the arbitration award be in full and final payment of Willmore's 
claim, which included amounts for services and expenses of these inter- 
venors. It would be inequitable and contrary to the intent of Congress for 
Willmore to receive an award computed in part on amounts due employees 
and then fail to pay such debts out of the fund collected for this purpose. 

Intervenors are entitled to judgments against the plaintiffs and 
defendant Morris F. Luff individually and as co-partners trading as Will- 
more Engineering Company and to judgments against the fund on deposit 
in the amounts claimed. Payments out of the fund to intervenors and their 
counsel shall satisfy said judgments against oe and defendant. 


CONCLUSIONS OF LAW ON THE PARTNER- 
SHIP INTEREST FEATURE AND TERMS OF 
JUDGMENT 


Actions for declaratory judgments are statutory proceedings in 


which the issues tendered may be legal or equitable. (8)rmhe settlement 


of a partnership and the adjustment of the accounts and interests of the 
copartners, are matters peculiarly of equitable cognizance. ~ avy (9) 


(8) 28 USCA Secs. 2201, 2202. Buromin Co. v. National Aluminate Cor- 


poration, 70 F.Supp. 214. 
(9) Newell v. Bradford, 65 So. 800, 187 Ala. 251; 21 C. J. 132; 68 C.J.S. 
932, 933, 934. | 
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"The basic concept of a general partnership is that all parties 
make a contribution thereto and as a result share in the assets, the pro- 
fits and losses, according to their contribution. In the absence of a con- 
trary provision in the agreement, where one partner contributes money or 
physical assets and other(s) contribute personal services, skill and know- 
ledge, they share in the capital assets according to the value placed on 
each contribution.” 

From the mass of conflicting testimony, I am of the firm convic- 
tion that the only method of arriving at a solution to this case must be 
achieved through the general equity powers of the court in an attempt to do 
complete justice. On this theory a judgment will be entered containing the 
following provisions: 

I. Intervenors' claims allowed: 

McGinley & McGinley $ 3,360 
Estate of Pulsifer $12, 600 
Estate of Arnold $ 5, 260 


Estate of Flood —$ 6,120 
Rudy $ 2, 600 
Mackos $ 1,300 


Judgment Creditor’s claim allowed: 
Merchants National Bank of Hampton, Va. 
Judgment $3, 119. 00 


Interest at the rate of 6% 
per annum from Oct. 22, 
1951, to date: $1, 168.94 


Costs in the Circuit Court, 
Montgomery Co. , Md. $ 16.55 


Attorney's fee: $ 311.90 $ 4, 616. 39 


To Willard J. Luff for advances not 
refunded: $$ 1,452. 42 


To Morris F. Luff for advances not 
refunded: $ 180.00 


EY 


(10) Farris v. Commissioner of Internal Revenue, 222 F.2d 320. 
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Claim of R. Sidney Johnson against the 
partnership and individual partners for 
attorney's fees: | $25, 000. 00 


V. The sum of $20, 000 will be retained in the registry of the 
Court pending the outcome of Civil Action No. 1993-57, entitled Eugene D. 
Hegarty v. Morris F. Luff et al. , now pending in the United States District 
Court for the District of Columbia, said sum to be impounded for the pur- 
pose of satisfying any judgment entered against the defendants, should a 
judgment for the plaintiff be entered therein. Any portion of said $20, 000 
remaining unconsumed after satisfaction of any judgments against the de- 
fendants in said Hegarty case, shall be distributed among the partners in 
the percentages hereinafter set out. 

VI. The passage of the relief bills which ultimately produced the 
money was achieved through practically the sole efforts of Morris F, Luff. 
These efforts required considerable time and ingeniousness on his part, 
for which he should be compensated over and above his partnership in- 
terest. Reasonable compensation for these services is $100, 000. 

Vil. The only practical way to determine the partnership interest 
of each partner in the balance of the fund on deposit is to equate the mone- 
tary value of the day's work of each and compute the total contribution of 


each partner to the partnership in terms of time spent in the consummation 


of the winch production project. This percentage is as follows: 
Willard J. Luff 906 days : 48. 3% 
Morris F. Luff 678 days 36. 2% 
John Slacks Q@idays § = 15.5% 
The money heretofore withdrawn by each of the partners must be taken 
into consideration. The amounts heretofore withdrawn are as follows: 
Willard J. Luff $26, 324. 41 
Morris F. Luff 16, 888. 20 
John Slacks | 6, 255. 00 
349 Deduction of items numbered I, H, Ill, IV, V, and VI, totaling 
$182, 488.81, from the balance now on deposit of $360, 827.37, leaves a 
net amount (to be divided among the partners) of $178, 338.56, from which 
costs as hereinafter taxed must first be paid. ee 
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Costs in this case will be equally divided among Willard J. Luff, 
Morris F. Luff, and John W. Slacks (each paying one-third thereof) except 
travel and subsistence expenses and per diem of John W. Slacks for June 
20, 21, 22,23, and 24,1957, in the amount of $713.57, as claimed by affi- 
davit of John W. Slacks filed in this cause on July 15,1957, all of which 
is to be taxed against the defendant Morris F. Luff. 
The balance of the funds on deposit in the registry not hereinbefore 
allocated is to be divided among the partners in the following percentages: 
Willard J. Luff 48.3% 
Morris F. Luff 36. 2% 
John W. Slacks 15.5% 
after first taking into consideration the money heretofore withdrawn by 
each of the partners during the progress of the winch production project. 


/s/ Daniel H. Thomas 
United States District Judge 


January 30, 1958 


350 [Filed January 30, 1958] 


The above-entitled cause having come on for hearing before the 
Court, and findings of fact and conclusions of law having been filed here- 
in, it is this 30th day of January, 1958, 

ADJUDGED, ORDERED AND DECREED That from the fund now 
on deposit in the Registry of the Court in this cause: 


re Leo F. McGinley, individually and on behalf of the partner- 
ship known as McGinley and McGinley, recover the sum of 
$3, 360. 00; 


Harold M. Pulsifer, Jr., Administrator of the estate of 
Harold M. Pulsifer, deceased, recover the sum of 
$12, 600. 00; 


Roselle Arnold, Administratrix of the estate of Douglass 
L. Arnold, deceased, recover the sum of $5, 260. 00; 


Lillian Steurnagel, Administratrix of the estate of Andrew 
E. Flood, deceased, recover the sum of $6, 120. 00; 


Walter F. Rudy recover the sum of $2, 600. 00; 
Norma A. Mackos recover the sum of $1, 300. 00; 
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Merchants National Bank of Hampton, Virginia, recover 
the sum of $4, 616. 39; 


. Willard J. Luff recover the sum of $1, 452. 42; 

9. Morris F. Luff recover the sum of $100, 180. 00; 

10.  R. Sidney Johnson recover the sum of aa 000. 00; all 
above awards to be without costs. 

The sum of $20, 000. 00 is retained in the Rives of the Court 
for the purpose of satisfying any judgment which may be entered against 
the defendants therein in Civil Action No. 1993-57, entitled Eugene D. 

351 Hegarty v. Morris F. Luff et al., on the docket of this Court; 
and any portion of said $20, 000. 00 remaining unconsumed after the 
Satisfaction of any judgments against the defendants in that case shall be 
distributed as follows: Willard J. Luff, 48.3%; Morris F. Luff, 36.2%, 
John W. Slacks, 15.5%. 

Costs in this case will be taxed equally among Willard J. Luff, 
Morris F. Luff, and John W. Slacks (each paying one-third thereof) ex- 
cept travel and subsistence expenses and per diem of John W. Slacks in 
the amount of $713.57 as set out in affidavit of John W. Slacks filed in 
this cause on July 15, 1957. 

IT IS FURTHER ORDERED That John W. Slacks be and hereby is 
awarded a judgment against Morris F. Luff in the sum of $713.57 as 
costs, which amount is to be recovered from the share of the funds in the 
Registry of the Court allocated to Morris F. Luff. — 

IT IS FURTHER ORDERED, ADJUDGED AND DECREED That the 
balance of the funds on deposit in the Registry not hereinbefore allocated 
be divided among the following-named persons in the proportions indicated: 

Willard J. Luff, 48.3%; Morris F. Luff, 36.2%; John W. Slacks, 


15.5%, after first taking into consideration the money heretofore with- 


drawn by each partner during the progress of the winch production pro- 
ject, namely, by Willard J. Luff, $26, 324.41; by Morris F. Luff, 
$16, 888. 20; by John W. Slacks, $6, 255.00. : 

BY THE COURT: 


/s/ Daniel H. Thomas 
United States District Judge. 
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[Filed January 30, 1958] 


Pursuant to the judgment entered in this cause on this 30th day 
of January, 1958, it is by the Court 

ORDERED That the Clerk of this Court prepare checks at the ex- 
piration of ten days from the entry of this order, provided no stay of 
execution is ordered within such time, payable to the parties listed be- 
low in the amounts indicated opposite each: 

1. Leo F. McGinley, individually and on behalf of the partner- 
ship known as McGinley and McGinley, and Thomas M. Raysor, Attorney, 
$3, 360. 00; 

2. Harold M. Pulsifer, Jr., Administrator of the estate of 
Harold M. Pulsifer, deceased, and Thomas M. Raysor, Attorney, 
$12, 600. 00; 

3. Roselle Arnold, Administratrix of the estate of Douglass L. 
Arnold, deceased, and Thomas M. Raysor, Attorney, $5, 260. 00; 

4. Lillian Steurnagel, Administratrix of the estate of Andrew 


E. Flood, deceased, and Thomas M. Raysor, Attorney, $6, 120. 00; 
Walter F. Rudy, and Thomas M. Raysor, Attorney, $2, 600. 00; 


5. 
6. Norma A. Mackos, and Thomas M. Raysor, Attorney, $1, 300. 00; 
7. Willard J. Luff, $1, 452. 42; 
8. Morris F. Luff, $99, 466. 43; 
9. John W. Slacks, $713.57; 
10. R. Sidney Johnson, $25, 000. 00; 
11. Merchants National Bank of Hampton, Va., $4, 616.39. 


/s/ Daniel H. Thomas 
United States District Judge 


[Filed March 1, 1958. ] 
NOTICE OF APPEAL 
Notice is hereby given this 1st day of March, 1958, that Defendant, 
Morris F. Luff hereby appeals to the United States Court of Appeals for 
the District of Columbia Circuit from those parts of the judgment of this 
Court entered on the 30th day of January, 1958, in favor of plaintiffs, 
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Willard J. Luff and John W. Slacks against said defendant, Morris F. Luff, 
holding that the arbitration agreement of June 19,1954, between the par- 
ties was revoked in part by plaintiffs; granting judgment in favor of John 
W. Slacks for $713.57 against defendant, Morris F. Luff; refusing to recog- 
nize, approve or permit defendant to try the issue of, the validity of the 
“Arbitrator's Final Determination of Settlement and Liquidation of Will- 
more Engineering Company", dated December 10, 1956; and allowing to 
plaintiffs amounts in excess of sums awarded to them by the terms of 
said arbitrator's final determination. ! 
/s/ Richard i. Merrick 


/s/ John W. Jackson 
Attorneys for peice ee beeen 


ee 
[Filed March 1, 1958] : 
NOTICE OF APPEAL 

NOTICE IS HEREBY GIVEN this 1st day of March, 1958, that the 
plaintiffs, Willard J. Luff and John W. Slacks, hereby appeal to the United 
States Court of Appeals for the District of Columbia Circuit from that 
part of the judgment entered herein J anuary 30, 1958, which adjudged, 
ordered and decreed that "Morris F. Luff recover the sum of $100, 180. 00, 
without costs, " from the fund in the Registry of the Court in this cause; 
and they appeal from that part of the order entered J anuary 30,1958, which 
ordered the Clerk to prepare check payable to Morris F.. Luff in the 
amount of $99, 466. 43. 


/s/ R. Bidet Johnson 


/s/ J. Richard Earle 
Attorneys for Appellants, 
Willard J. Luff and John W. Slacks. 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


430 JOHN W. SLACKS 7 
a witness, having been duly sworn, resumed his testimony further as 
follows: : 
CROSS EXAMINATION (continued) 
BY MR. JACKSON: 

Q. Mr. Slacks, you had given me, when we stopped yesterday, 
the number of days' time as claimed before the Board for compensation 
for services of yourself and Mr. Willard Luff for the period after the 
partners’ activity was over. You had given me two sets of total days, 
one for yourself and one for Mr. Willard Luff. I did not jot them down. 
Do you recall them? A. No, I read them from-- 

THE COURT: Willard was 360 and Slacks' time was six. 

* x ok * 

BY MR. JACKSON: 

Q. Yours was only 6. A. In that claim it was six. 

Q. Here is Plaintiffs' Exhibit 7 from which you got the figures. 
What was the estimated time for Morris Luff's services for the same 

431 period as stated in the claim signed by you and Mr. Willard Luff? 
A. From 1949 Mr. Morris Luff's time was estimated--do you wish the 
total ? 

Oo Yes ea 


x * * * 


THE WITNESS: I believe the estimated time from 1949 on was 
listed at about 428, and prior to that time-- 


* * * * 


432 THE COURT: Those two figures then should be added together? 
THE WITNESS: Yes. 
BY MR. JACKSON: 
Q. Making a total of 617? A. Yes. 
Q. Now, as I believe we brought out yesterday Mr. Morris 
Luff never adopted or approved that claim, is that correct? A. No, he 


never did sign it during the Board of Arbitrators or I could not get him 
to before we filed it. 
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Q. Never agreed to it or approved it, is that correct? A. No, 

433 he rejected any claim on our behalf and walked out of the arbi- 
trator's hearing unless they would reject us entirely. 

Q. He never adopted these days of service or any other days of 
service for him before the Board as a claim from him, right? A. He 
did on one day of this. I can say that he did from the period 1945 through 
1948. I cannot testify now on any later date than that except when I 


appeared here in 1954 and on. | 

Q. Well, then -- A. He did approve this figure and used it 
and relied on it for the period 1954--1945, 1946, 1947, and 1948. 

Q. Isee. How much time does that come to? A. I just gave it 


to you. 
Q. 189. A. Yes. : 
2 * * * 
Q. Now, Mr. Slacks, what was your new work beginning in 1945 
after the partnership was over? A. My work--I became president of 
434 the firm of E. Leitz, Inc. 
Q. Was that full time? A. No, I did not Sse a great deal of 
time. I put in about half of my time on Willmore dariog the year 1945. 
About 80 per cent of my time in 1944. 
* * : * 
436 Q. The 617 days for Morris' estimate and 6 for yourself and 
360 for Willard Luff, they were in the claim before the Board at the rate 


of $100 a day, right? A. I believe they are. 
x 


509 [Filed May 22, 1998) srs F. LUFF 
was called as a witness and, having been previously duly Sworn, was 
examined and testified as follows: : 
DIRECT EXAMINATION 
BY MR. MERRICK: : 

* * * : * 

Q. Immediately prior to the formation of the partnership in 
1943, Mr. Luff, what were you doing? That is, in Washington, D.C. ? 
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A. Well, I was here in Washington about 80 per cent of my time in 
connection with the business with the Navy and Maritime Commission, 
and the Army Transportation Corps of a corporation in Chicago, Illinois. 
It took about half of my time. Half of my time when I am here. 

Q. What was Willard doing in Washington if he was here at that 
time? A. Willard has opened his office in 931 Union Trust Building 
and was representing the J.A. Zern Company of Erie, Pennsylvania. 
Their work was in connection chiefly with housing and they were also 


doing some -- supplying some things in connection with shipbuilding 


510 program. 


Q. Who first suggested the formation of a partnership, if you 
recall? A. Ruth was the first one who suggested it. 

Q. That was Mrs. Luff? A. Yes. 

Q. Had you at that time any knowledge with respect to the neces- 
sity for the production of winches for the Maritime Commission? A. Yes. 

Q. How was the name of the Willmore Engineering Company 
determined and who did it? A. Well, Ruth selected the name. She was 
inspirationally interested and thought of using the first part of Willard’s 
name and the first part of Morris’. 

Q. Is that what gave rise to the name "Willmore?" A. Thatis 
right. So I went down the street and paid $7. 75 for a thousand letter- 
heads. The name looked all right on the letterhead. 

Q. And is that the way in which the partnership was organized? 
A. That is right. 

Q. Did Willard agree to a partnership at that time ? A. We 
used the term "partnership" in a sort of a loose way. We didn't do any 
formalizing. Willard -- his relationship with Zern had been terminated 

S11 and he took over as part of the settlement with them; he took 
over the furniture which they had originally supplied and he needed in- 
come and I had some capital -- 

me * * sd 

Q. Did either or both of you make any contribution to capital 
at either the beginning or formation of the partnership? A. In the be- 
ginning I did it all. 
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Q. How much did you contribute ? A. I think the total was 
$3700 in 1943 and early '44. 

Q. Was there any definite agreement as to how the expenses 
were to be shared? A.. No, we didn't discuss it. We were thinking in 
terms of accomplishment only, in doing something. 

Q. Was there any discussion at that time about division of 
possible profits? A. No. : 

* * * | 

014 Q. After February 15, 1945 until August 22, 1945, what, if any- 
thing, did Slacks do with respect to the activities of Willmore Engi- 
neering Company, if you know? A. Slacks did very little. * * * * 

ae ae * : * 

015 He had advanced some $500 back in April 44 and we sat down 
and figured it all out. His advances, his expenses, and all he had put in, 
as he accounted for it at that time, something like 150 days of his time. 
We arrived at a round sum of $6, 000 at a time when we knew we were 
heading into some rough weather with Arnold, in that we might never be 
able to pay in the future, so he wanted it then. He got it then, and he got 
out. 

Q. Was he present at the conference on April 19,1945, with 
Maritime Commission? A. No. 


Q. Did he participate in any of the negotiations with Maritime 
which resulted in the change? A. No. | 


*x * aK ok 


918 Q. Following the conference on April 19, 1945, when was the 
next time you saw Mr. Slacks? A. Shortly thereafter. He was -- he 
used to come into the office quite often. Every time he was in town he 
would run up to find out what was doing. : 

Q. Did he go back to Holyoke or go any niece else for the Will- 
more Engineering Company to your knowledge? A, No, not to my know- 
ledge. After April 19, 1945, not to my knowledge. We had closed up our 
office and sent Mr. Arnold back up there to doa little more clean-up 
work in the Harmon plant and we stil] had Walter Roy and Miss Asher, 
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who is now Mrs. Mackos, up there. From then on anything that went on 
of real importance was done by Pulsifer at the Fitchburg plant and Flood 


who was his assistant at the Fitchburg plant. Everything had been 
519 bought. and it was a question of getting it assembled and delivered. 

Q. What was the stage of the winch production project at that 
time? A. About eighty per cent completed. Maybe more than that. 

Q. And the major work was primarily assembly, is that right? 
A. That is right. 

Q. In 1945, in the fall of 1945, I believe you presented your 
first claim to the Maritime Commission, is that correct? A. No, we 
first -- we presented a first claim as part of a presentation of a claim 
by Harmon Steel on or about the 16th of May, 1945, roughly one month 
after this meeting of April 19th. 

Q. Did Mr. Slacks participate in the preparation of that claim? 
A. Yes. 

Q. Where was it prepared? A. Preparation of the claim? 

Q. Yes. A. Well, that was prepared in our office, Union Trust 
Building in Washington. 

Q. After it was filed, what, if any connection, did Mr. Slacks 


— 520 have? A. Connection with what? 


Q. That claim, processing that claim. A. When you speak of 
processing the claim, you mean the government's processing ? 

Q. Well, your prosecution of it. A. That claim, as I said, 
was presented as part of a presentation by Harmon Steel, and we had 
made tentative settlement agreement with Harmon Steel, and we had 
decided upon a sum of money that we were going to ask for our services 
which would be in the form of an overall figure from the inception of our 
first work with Norwood clear through to estimated date of completion. 

Q. I believe you testified to that in connection with the inter- 
venor's claims, did you not? A. Yes. 

Q. After August 22,1945, what, ifany, activity did Mr. Slacks 
perform concerning attempted collection of the claim of the Willmore 
Engineering Company against the Maritime Commission? A. What 


service ? 
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Q. Yes. A. None. : 

Q. Were you or were you not successful in: collecting anything 
on the claim? A. Never. 

021 Q. When, if you recall, did you first decide to attempt relief 
through private legislation? A. In 1949. ; 

Q. Who reached that decision? A. Well, that was solely my 
decision in '49. 

Q. What was Willard doing between 1945, August 1945 and 
October, 1949? A. Willard was there at the office, 931 Union Trust 
Building, and we were doing -- he was doing all he could to assist me in 
what I was trying to do about it. He never seemed to be able to do any- 
thing about it on his own. 

Q. Was he doing any other work than attempting to assist you in 
realizing on your claims, if you know? A. Yes, Willard and I spent 
Some time in there in an effort to get some other things going. 

Q. When, if you know, did Willard obtain employment by the 
Pennsylvania Turnpike Commission? A. Well, in the latter part of 
October, I think, 1949. | 

Q. What did he do then? A. Well, at that time Willard just 
Said he was all through. He wanted never to hear of it again, and he 
was leaving, and he asked me to please never even call him up at his 
home where he went on week- -ends, and if I had to ask him about any 
part of the business, call him up at Harrisburg where he had a room at 

022 night, during the week. 

Q. Where was he living at that time? A. well, he came back 

every week-end I understood. 


Q. I mean where did he actually have his residence? A, Out 


here in Maryland. 

Q. Gambrills, Maryland? A. Yes. 

Q. How far is that from Washington, D.C. ?. A I think it is 
27 miles. 

Q. Who was present when he made that dectaration Mr. Luff, 
when Willard made it? A. In 1949? 
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Q. Yes. A. Well, that was in our office at 931 Union Trust 


Building and Ruth was present, and Harry Crooks was present and I 
was present. 

MR. JOHNSON: If Your Honor please, may Iinterrupt? If 
this testimony is for the purpose of showing that Willard had abandoned 
this partnership or John Slacks had abandoned this partnership at that 
time, I object to it as threshing over an old straw. 

THE COURT: That is res judicata and I will let it in for other 
purposes. 

x * * * 

523 Q. Do you have an approximation of the date when it occurred? 
A. It was late in October, 1949, the last day he was ever there before 
he left for Pennsylvania. 

Q. Following that, he went to Pennsylvania? A. Right. 

Q. When did you next see him? A. Next time I saw Willard 
was in about -- about two years later. 

Q. Under what circumstances? 

THE COURT: This was in '49 you say? 

MR. MERRICK: Yes. 

BY MR. MERRICK: 

Q. Under what circumstances did you see him? A. Well, in 
'49 we had arranged with Mr. Johnson to file a suit in the Court of 
Claims. The Court of Claims was going to hear a motion to dismiss 
that suit and it was scheduled for, I think, the 2ist of October, 1951 -- 
maybe it was the fifth of October. I think that was more like it. 

The two dates are’a little bit -- whatever the date was that the 

524 Court of Claims heard that motion, Johnson had notified Willard 
up in Harrisburg, Pennsylvania, and Willard shows up in the Court of 
Claims. 

Q. That Court of Claims case was prepared by whom? A, Pre- 
pared by who? 

Q@. Yes. A. Sidney Johnson. 

Q. When you mention Mr. Johnson, you mean R. Sidney Johnson ? 
A. Yes. 
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Q. And it was dismissed, as I take it? A. ‘Shortly after that 
date when we met -- : 

Q. Coming to the question of private relief legislation, who 
made the initial arrangement for the introduction of a bill? A. The 
initial arrangements was made by Craigin Donaldson, a friend of mine 
with Jimmie Morrison, a Congressman from the State of Louisiana. 

Q. When did that occur? A. It was in '49. 

Q. Who suggested, if you recall it, the filing of a suit in the 
Court of Claims? A. Mr. Morrison, the Congressman. 

cd aK * : * 

527 BY MR. MERRICK: 

Q. Did you have any meetings in Mr. Johnson's office prior to 
the filing of the Court of Claims action? A. Yes. : 

Q. Who was present, if you recall? A. Willard was present 
some of the time. Some of the time it was -- I was there alone and 


some of the time I was accompanied by Vernon Lowry who is one of 


928 Morrison's advisors, a lawyer from Texas. : 
% * * x 
929 A. Well, I knew Congressman Beall from several contacts I had 
with him on other matters here. 

Q. Did you ever consult him with respect to this relief legis- 
lation? A. Sure, after the first bill by Jimmie Morrison expires, or 
expired, of course, and with the expiration of that Congress. The next 
Congress Glen Beall introduced practically the same bill, No. 6053. 

* * * | * 

930 Q. What, if anything, did Willard have to do with the introduction 
of H.R. 6053? A. Nothing. : 

Q. What did Mr. Slacks have to do with it? A. Nothing. 

Q. Who arranged for its introduction? A. I did. Glen Beall 
was my Congressman at that time. 

Q. Where did you live at that time? A. — Chase, Maryland. 

Q. Any hearings held on H.R. 6053? A. Yes. 

Q. Before whom? A. Before Congressman Jonas. 





132 

Q. What was his capacity, if you recall? A. Congressman 
Jonas was a member of the Committee on Claims. 

Q. Who arranged for the hearings before Congressman Jonas? 
A. I did. 

Q. Did you make a trip in connection therewith? A. Trip? - 

531 Q. Yes. A. I made a lot of trips in connection therewith. 

Q. What place or places? A. You mean out of town? 

Q. Anywhere? A. To Chicago, Illinois, to see Mr. Jonas when 
he was out there during -- in a gap between one session and another of 
Congress. 

Q. Who paid the expenses? A. I did. 

Q. How many such trips, if more than one, did you make? 

A. I made three. 
Q. Who paid the expenses? A. I did. 


* * * * 


Q. When did the hearings begin, if you recall? A. The hearings 


began in May of 1952. 

@. And your trips were made prior or subsequent thereto ? 
A. Both. 

Q. What participation did Willard have in these trips? A. None 
whatever. 

Q. What participation did Mr. Slacks have 2 A. None whatever. 

Q. Did either contribute any money toward the expenses of such 
trips? A. No money or anything else. 

* *x bs * 

Q. Who attended those hearings or meetings with Congressman 
Jonas? A. Well, quite an attendance was there. The Maritime Com- 
mission sent -- 

Q. As far as Willmore Engineering was concerned? My question 
should have been more definite. A. Willard and I attended those hearings. 

533 Q. On whose invitation, if anyone, did Willard attend? A. I 
called him on the phone and told him that his figures that we had been 


using in our presentation to Maritime was going to be very vigorously 
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attacked, and I thought he might get a kick out of that if he wanted to 
come down here and try to defend them. 

Q. How did you learn that they were to be attacked? A. Because 
Maritime notified me that they were going to. 

Q. How? A. By letter. 

* bd * * 

034 Q. During the hearing was any request made for the audit of the 
books of the Willmore Engineering Company? A. I wouldn't say during 
the hearing. Just prior to the hearing I was negotiating with people in 
Maritime to see if I couldn't persuade them to show up up there and at 
least avoid trying to poison us, see, and that is how I learned how they 
were organizing for a big push in connection with their resistance to 
the possible passage of such a bill. | 

I talked with Mr. Jonas about it. I showed him what I had and I 
told him this is not conventional. I said, "You have formerly been a 

035 judge in a county court in Chicago, and you are probably accus- 
tomed to seeing accounting records of a conventional nature. Would 
this make an adverse impression on you and other members of the 
committee ?" | 

He said, "I think it would be much better if you would have a 
regular audit or make up a conventional- ~type presentation, a summary 
of your claim. : 

Q. Did you then -- what did you -- A, This is before the first 
day of the hearing. I went to Mr. McGinley and asked him if he would 
be willing to put the records in some kind of shape. He undertook to do 
it. He came up to the first hearing. Then the Maritime auditor who was 
there started to give him a going over and so McGinley said, "Well, I 
haven't gone into this." He hasn't checked that and the other thing and 
hasn't made any audit, and that he had AES prepared a conventional type 
of summary set-up. : 

* * *K 3 


536 Q. Did Mr. Slacks attend any of these-- A. To finish what I 


started to say there, he then went to work on making an audit, and Willard 
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agreed to come down the following Saturday, or stay here several days 


if necessary, and we went into a complete rehash of all the records 


with Mr. McGinley. 
THE COURT: When was that ? 

THE WITNESS: In May, 19952. 

BY MR. MERRICK: 

Q. Did Mr. Slacks participate in those hearings? A. No. I 
didn't even know where Slacks was. Neither did Willard. 

* ae * * 

538 MORRIS F. LUFF 
Resumed the stand and testified further as follows: 
DIRECT EXAMINATION (Resumed) 
BY MR. MERRICK: 

Q. Now, Mr. Luff, when we concluded on Wednesday we were 
discussing the hearings on H. R. 6053. Do you recall when those hearings 
were concluded? Approximately the time? A. By the end of June they 
were all done, 1952. 

@. Following those hearings, what activity if any was carried 
on with respect to legislation ? A. Well, there was -- I had several 
meetings with Mr. Jonas in his office to discuss with him what his im- 
pressions were of the matters that came out of those hearings, and 
what if anything we could do about that bill, whether or not we could hope 
to have the claims committee take some action. It was decided by Mr. 
Jonas that all action on the bill would have to wait until the pending civil 
fraud action in the U.S. District Court here could be disposed of. 

* * ss ak 

539 Q. During that period of time following June, 1952, what if any 
assistance did you receive from Willard and John Slacks? A. None. I 
had no further contact with Willard in '52 about that matter. 

Q. What became of H.R. 6053? A. Well, when that Congress 
adjourned and as of the end of the year when it legally expired that was 
the end of that bill. No action was ever taken on it. 

Q. When did the idea of arbitration of the claim against the 


Government first become a matter involved in this case? A. I went to 
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Chicago, Illinois in October -- approximately -- 

Q. What year? A, 1952. Approximately about the middle of 
October, '52, and out there I talked with Mr. Reed. 

Q. Whois he? A. Mr. Reed was the chairman of the Judiciary 
Committee of the House of Representatives. Mr. Jonas was there too in 
Chicago. Mr. Reed is from the west side of Chicago and Mr. Jonas is 
from the north side of Chicago. We discussed the problem of convincing 
the Judiciary Committee of the House that something should be done with 
this claim. There were thousands of claims being asserted before Con- 
gress for relief in connection with war contracts. Many of them had ele- 

240 ments of bad faith. We discussed out there, Mr. Reed and I, 
the Wunderlich case which had gone to the Supreme Court of the U. Ss. 
and had resulted in an amendment through the Judiciary Committee 
through the Procurement Statutes, and we discussed almost exclusively 
the question of the bad faith of the Commerce Department in handling 
the matter the way they did, insisting that Justice -- 

Q. You mean the Justice Department? A. Justice Department, 


pursue this fraud action Simply because we had asked to be paid some- 


thing. | 

At that time Mr. Reed thought that we Should have -- 

Q. Don't say what he said -- A. He said == | 

Q. Tell what happened. A. He said that we should have re- 
course -- : 

MR. SIDNEY: I object. 

THE COURT: Go ahead. : 

THE WITNESS: -- we should have recourse to one section of the 
contract settlement law which authorized an executive agency to appoint 
an arbitrator in cases of this kind. That is when the idea of arbitration 
first arose. : 

Q. Was Willard Luff there? A. No. 

.Q. Was-John Slacks there? A. No. : 

041 Q. Who else during that year, that summer, did you interview 
with respect to this legislation? A. Summer of '52? 
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Q. Yes, after June. A. Well, I talked to Glen Beall several 
times. He was the author of the bill, the sponsar of the bill. He was 
engaged in an election campaign, running for U.S. Senator. The fact 
that he had sponsored that bill was used against him -- it was attempted 
to be used against him -- 

THE COURT: Let's dont get into the political evidence. 

BY MR. MERRICK: 

Q. Did you talk to Congressman Lane? A. Yes. 

Q. About Mr. -- how about Mr. Rodino? A. I talked with 
Congressman Lane, Congressman Rodino and Congressman Burdick 
before they got away from Washington, D.C. after the session adjourned. 

Q. Did you talk to Lyndon Johnson? A. Not then. 

Q. When did you talk to him, if ever? A. We didn't talk to 
Lyndon Johnson until 1955. 

Q. How about Senator Kefauver, did you have any conferences 
with him in '52 or '53? A. No, not until "04. 

542 Q. That came later? A. Right. 

Q. Did Willard or John Slacks attend any of these conferences ? 
A. No. 

Q. Do you remember the subject matter of your conference with 
Congressman Lane? 

MR. SIDNEY: I object. 


THE COURT: I don't object to your rehearsing or cataloging 
the efforts put forth by Mr. Luff, but I don't see the necessity in going 
into details on it. 

MR. MERRICK: If we assume that he talked about this legis- 
lation, I won't pursue it any further. 


THE COURT: I certainly had the idea these gentlemen he talked 
to he talked to about this legislation. 

MR. MERRICK: We might assume that all the conversations re- 
lated to the attempted procurement of legislation for the relief of the 
Willmore Engineering Company. 

THE COURT: All right. 
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BY MR. MERRICK: : 
Q. Now, Mr. Luff, following your conferences with Reed, and 
Mr. Jonas in Chicago, what did you do and what happened? A. They 


suggested that we refile -- 
MR, JOHNSON: I object. 
043 THE COURT: Well, it is probably technically hearsay, but I 
think it is all right. Go ahead. 
BY MR. MERRICK: 
Q. Answer the question. A, They suggested that we put the 
same bill in again the next session. 
Q. What else did you do? That was the same bill you meant, 
H.R. 6053? A. Yes. 
Q. What did you then do during that interval, and what occurred? 
A. You mean what interval ? | 
Q. Between June, 1952, and, I will say, December '53. A, Well, 
I was mostly busy getting -- trying to get the civil fraud case disposed 
of. Mr. Jonas had requested the Maritime SSS to agree to an ad- 
vancement of the case. : 
Q. Anything else, Mr. Luff, that you did during that interval ? 
A. Not that I recall. : 
Q. Did anybody assist you in any way sees that time? A. No. 
MR. JOHNSON: What time do you refer to? 
MR. MERRICK: June, 1952 and December, 1953. 
MR. JOHNSON: Preparation for the fraud trial. Is that what you 
are asking about? 
044 MR. MERRICK: No. He mentioned the frand trial and said he 
was trying to get it heard. 
BY MR. MERRICK: 
Q. Did Willard or John Slacks take part in those activities? 
A. No. 
Q. Do you know where Slacks was during that time? A, I 
didn't know then. | 
Q. You know, of course, that Mr. Slacks never was served with 
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process in that case? A. Right. And the suit was dismissed as far as 


he was concerned for lack of prosecution. 

Q. Do you remember when the civil fraud action was finally dis- 
posed of? A. Disposed of finally after four or five days of hearing in 
this Court on the 10th of March, 1953. 

Q. Following the 10th of March, 1953, what happened ? 

THE COURT: Do you have that civil fraud file? 

MR. MERRICK: Yes. 

THE COURT: MayIsee it, please? 

MR. MERRICK: Yes. 

THE COURT: Go ahead. 

BY MR. MERRICK: 

Q. Now, Mr. Luff, -- 

MR. MERRICK: This is the rest of the file, if your Honor please. 

THE COURT: This is the part I am looking for. 

BY MR. MERRICK: | 

Q. Go ahead. A. Within a few days, maybe it might have been 
two weeks, I called at the office of Frank Small, Jr., a Congressman 
from the Fifth District of Maryland, on the suggestion of then Senator 
Glenn Beall, who had formerly been Congressman from that same district. 
He called Mr. Small's office and made an appointment for me. I walked 
into Mr. Small's office a total stranger. I met there Lawrence B. Slater, 
and Mr. Small. 

I am not quite sure -- I don't remember very clearly whether 
or not the -- whether the appointment had been made several days or a 
short time. At any rate they had some data sent over to them from 
Senator Bealls' office and they had obtained some information about the 
activities in connection with the former bill that he had introduced in the 
previous Congress. 

We discussed the matter at some considerable length. That was 
approximately the middle of March, 1953. Mr. Slater said that he 
would immediately contact the Commerce Department about it. He 
asked me to call him in a day or two, whichI did. At that time he asked 
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me about who was Willard Luff in connection with that matter. I ex- 
plained that Willard Luff had formerly been a partner in Willmore 
Engineering Company. While I held the wire he talked with Mr. Small 
046 and they suggested that both of us come to his office. I told him 
that to the best of -- the best of my information was that it would be 
very inconvenient for Willard to come except on a Saturday because it 
was my understanding that he came back to his home out in Maryland 
every week end. We made a -- | 

* * ba | * 

Q. Continue. A, --and that I would call him and see if I could 
get Willard to come in and I would let him know. I talked to Willard and 
Willard agreed to meet me in Mr. Small's office Saturday, I would say 
around the 20th. It was a few days before the 25th because the bill was 
introduced on the 25th. ! 


Q. 25th of what? A. March. : 
Q. 1953? A. 1953. We changed the amount slightly because of 


accrued interest and it was the same bill as 6053 otherwise -- 

THE COURT: What was the number of that bill ? 

THE WITNESS: 4257 of the 83rd Congress. | 

THE COURT: Do I understand correctly that you and Willard 
met in Senator Small's office about March 23, 1953? 

947 THE WITNESS: Around March 20, or along in there. Within a 
few days of that. It was the Saturday prior to March = whatever that 
was. : 

THE COURT: When was H.R. 4257 introduced? 
THE WITNESS: March 25, 1953. 
THE COURT: Go ahead. 
BY MR. MERRICK: : 
Q. Who accompanied you to Congressman Small's office on that 


\ 


first visit, if anybody? A. The first time I ever went PEERY 

Q. Yes. A. Nobody. I went alone. , 

Q. Neither Willard nor John Slacks were there, is that correct? 
A. No. | 
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Q. Did they know about the conference prior to your going to 


Congressman Small's office? A. No. 

Q@. After you phoned Willard and he came over, how many con- 
ferences did Willard attend in Congressman Small's office or Mr. 
Slater? A. He never attended any other conferences with me in Mr. 
Small's office, and I didn't see Willard again after that visit for a year. 

Q. That was on the 19th of March, 1953? A. Yes. 

548 Q. How long was that conference, if you remember? A. Well, 

it wasn't -- it may have lasted an hour. My recollection is that we were 
there approximately an hour. 

Q. Did you have a conference with Mr. Slater or Mr. Small be- 
tween the 19th of March and the 25th of March, 1953? A. We had several. 

Q. At those conferences was either Willard or John Slacks the re? 
A. No. 

Q. Was H.R. 4257 the same as H.R. 6053, except as to amount? 
A. Yes. 

Q. What became of H.R. 4257? A. What became of it? 

Q. Yes, was it passed? A. No, it died with the end of Congress 
of the first session of the 83rd Congress. 

Q. Referring to paragraph 12 of the complaint in this action, is 
this a correct or incorrect statement: 

"The aforesaid hearings on H.R. 6053 resulted in intro- 
duction in Congress of a bill known as H.R. 7258 in the 83rd 
Congress, Second Session, for the relief of said Willmore 
Engineering Company. Said bill having been sponsored on be- 
half of the said partnership Willmore Engineering Company by 
Representative Frank Small, Jr., of Washington at the special 
instance and request of the plaintiff, Willard J. Luff, who is 
a resident of Maryland and was a constituent of said Congress- 
man." 

Is that a correct statement? A. No. 7258 is the next one. 
Q. Yes. When was that introduced? A. That was introduced in-- 
on January 14, 1954. 
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Q. Who prepared that bill? A. That bill was prepared by 
Lawrence Slater, Frank Small, Mr. McClure of the Commerce Depart- 
ment, and I think Mr. Corwin also had a hand in it. 

THE COURT: Just a minute. H.R. 7258 was introduced January 
14, '54? 

THE WITNESS: Right. 

BY MR. MERRICK: : 

Q. What happened between March, 1953 and January, 1954 with 
respect to legislation? A. A great deal. This was one of the most in- 
tensive periods of activity so far as legislation for Willmore was con- 
cerned. : 


Q. What were you doing during that period?’ A. That is the 


period during which there were conferences between Mr. Slater and me 
acting jointly and various members of the J udiciary Committee of the 
House and the Judiciary Committee of the Senate in order to work out 
950 some plan of a legislative effort concerning arbitration. We 
discovered shortly after introduction of 4257 in March that there was 
almost no hope of the U.S. Congress ever approving a sum of money for 
payment to Willmore that would be adequate under the circumstances. 

Q. When you say "we discovered" -- A. Mr. Slater and I were 
the most active in pursuing that affair. 

THE COURT: Who is Slater? 

THE WITNESS: He is the Administrative Assistant to Congress- 

man -- was, I mean, he was at that time. 

THE COURT: Mr. Small? 

THE WITNESS: Yes. 

BY MR. MERRICK: : 

Q. How many conferences, if you can recall, : did you have with 
Representatives of the Department of Commerce and the Maritime 
Commission between March, '53 and January, '54? A, Well, I couldn't 
say how many, but there were many. We were undertaking to get the 
report from the Commerce Department because it is a procedural re- 
quirement that they must -- the Executive Department must advise the 
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appropriate committee as to all the facts in the matter because they don't 
want to work at cross-purposes, ever. On 4207 during the balance of 
153 we were -- 1 was -- both Mr. Slater and I were needling, and that 
is the correct word, the Commerce Department continuously to get a 
901 report out, to say something about it, because all we had up to 


that time was a voluminous protest filed after the sessions with Mr. 


Jonas on 6053 condemning Willmore most severely. They called Willard 
and me every kind of dastardly liar that they could put on paper, and 
they took these figures apart and made a terrific denunciation of our 
technique, our ability, our character and our figures. So we had to over- 
come that. We had to -- we began with the opinion by Judge Moore, and 
Slater told the Commerce Department in my presence that they could 
just shovel that pile of stuff out, and we started over again. 

Q. You used a descriptive adjective immediately preceding the 
word "liar" a moment ago. Did that adjective begin with a "d" or a "b" ve 
A. It began with a "d". 

@. What happened after Mr. Slater in your presence informed 
the Department of Commerce to shovel out all that pile of stuff and start 
over. A. It took us constant pressure, and I mean pressure, and Mr. 
Small was no mean pressurer,either, to obtain an agreement with Mr. 
Dunn, the General Counsel of the Commerce Department, ordering Mr. 
McClure, his assistant, to join with us in the preparation of a bill to 
authorizing arbitration and to have Secretary Weeks agree to the prin- 
ciple and practical operation of such a procedure. The reason they dis- 
covered why they could not -- did not feel that they should use the arbi- 

02 tration section of the contract settlement law was that if such an 
arbitrator made us an award the Commerce Department wouldn't have 
any money to pay it anyway, so they would then have to go and ask for an 
appropriation. 

They had never admitted for the record that Willmore -- that 
they owed Willmore anything. They still don't like to admit in writing 
for the record that they owed us anything. They thought they would like 
to pass that buck up to Congress, see, to decide, because of the fact that 
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they had indulged in this terrific denunciation of us and refused to pay 
us and denied that we did have any -- that they ever had made any com- 
mitment to us. 

So they said to Mr. Small -- and it was one of those cute tricks, 
you know, "If you will get an appropriation bill through to pay it with, 
we will agree to the arbitration". It was sort of a bet in which they 
figured that behind our backs they could mark our cards for us and de- 
feat the legislation through their liason on Capitol Hill. It was nota 
good faith proposal on their part, but we did it any way. 

Q. When you say "we" whom do you refer to? A. Mr. Small, 


and Mr. Slater and a lot of fine people. 

Q. What if any part did Willard Luff and John Slacks take in 
these negotiations? A. They knew nothing about any, of this. I had no 
contact with them at all. 7 

053 Q. Did you receive any financial support from them? A. No. 


Q. You said you had many conferences with the Commerce De- 
partment and others in the Department. Can you estimate in your memory 
now the number of those conferences? A. I would say between the mid- 
dle -- between April and the end of the year 1953 I was on the Hill and 
in the Commerce Department five days a week. | 

Q. Were you -- A. How many conferences I had per day would 
be sometimes several. I haunted them. 

Q. Were you doing anything else? A. No. : 

Q. Following the introduction of H.R. 7258 in January, 1954, 
what if anything did you do with respect thereto? A. 7258? 

Q. Yes, in'54? A. Well, immediately upon introduction in the 
middle of January I went with the bill, with a copy of the bill and a draft 
of a proposed letter that the Commerce Department said they were will- 
ing to sign to Mr. Reed, Chauncey Reed, Chairman of the House Judi- 
ciary Committee. 

He is the man who -- was the man that made things happen in the 
Judiciary Committee at that session of Congress. 
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@. Between January, 1954 and middle of March, 1954, how many 
times did you go to the Capitol in connection with H.R. 7258? A. Iwas 
there every day. We had prepared in -- in 1953 we had well prepared 
for action there. Mr. Reed commented upon the Commerce Department's 
proposed letter. I made some changes at his suggestion to get back to 
Mr. Slater and Mr. Small,and they in turn contacted Commerce. We 
together went and saw the Budget Bureau, because the Budget Bureau has 
to pass of its say-so on those pending bills before anything can happen. 
We finally got from the Commerce Department a positive statement sup- 
porting, actively supporting the legislation and asking Congress to pass it. 

ae * * a 

Q. Between January 4, 1954 and March, 1954, did Willard Luff 
and John Slacks take any part in the legislative attempt? A. None what- 


ever. 


we * * ed 


557 Q. Following introduction of 7258 providing in effect that the 


Chief Judge of the District Court and Court of Appeals would appoint the 
third arbitrator, what happened to that bill and what part did you play in 
it? A. The bill was passed by the House of Representatives in the form 
that it was originally introduced on the 16th of March, 1954. It was sent 
over to the Senate. 

ae * * * 

A. Now, it was sent over to the Senate. It wasa Herculean 
effort to get a bill like that on the calendar in the Senate. 

x* * * x 

558 A. It was assigned to a Senate Judiciary Committee to study it. 

They amended it to provide three judges of the District Court to be ap- 
pointed by the Chief Judge of the Court of Appeals, and at the same time 
there was a hearing, there was several hearings by the subcommittee 
of the Senate and they were all lawyers. There was an executive session 
of the full committee of the Senate at which Frank Small, Lawrence 
Slater and I attended. 
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The question developed again, What is the real purpose of this 
thing? Why can't the regular routine of the Court of Claims, and so 
forth, be used in this case? Why does this have to be an exception to 
all of our time-honored rules? At that point the malicious prosecution 
of the Government was expounded, and one of the Senators spoke up and 
Said "Well, then, Mr. Luff, what you are after is not so much payment 
for what you did. It is for being kicked when you were down." I said 
"That is correct". So they said, "We will make another amendment to 
this law. We will put in the words there, where they said -- that the 
Board should determine what it was required to satisfy the claims of 
909 Willmore in connection with its contract, they said, "We will 
put in there ‘And the breach of it'. That means the Board should as- 


sess your damages." 
x * * * 


560 Q. Who attended that executive session representing Willmore 
Engineering? A. Frank Small, the sponsor of the bill, Lawrence Slater, 


and I.. They excused me right after I had my two-cents' worth. 
* ak * x 

561 Q. Where, if you know, were Willard Luff and John Slacks ? 
A. I don't know. 

Q. Did they take any part in any of these conferences? A. No. 

Q. Now, coming to the time of the enactment of H.R. 7258 in 
what condition was it when it was passed by both Houses and ready to 
be sent to the President for approval? A. Well, I knew from camping 
on the doorstep -- 

s oe x * 

962 A. Through camping on the doorstep I found that a messenger 
who arrived at the Archives twice a day, morning and afternoon, with a 
daily output of bills signed; and after ours went over there and it was due 
to come out or else be vetoed, and of course I was biting myself about 
whether he would sign it or not, and right there on the doorstep when 
the messenger arrived -- : 

Q. Of what? A. The Archives. That is the first place it goes 
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for official recording. The gentleman who receives them, and Iam 
sitting there waiting, and he said "Mr. Luff, at last, here's your bill.” 
I looked at it and I said "It is only half of the bill". He said "That can- 
not be so. It has never happened in the history of the United States 


Congress." 
563 They had that whole department in a furror. 

Q. What did you do? A. I took that information right straight 
up to Capitol Hill within an hour after I discovered it and imm ediately 
Frank Small, Larry Slater and I got the enrollment clerk and -- 

@. You said Frank Beall. A. I meant Frank Small. He ad- 
mitted that he had made a mistake of leaving out Section 2. Section 2 
was the appropriation with which to pay the money and without which 
there wouldn't be any money laying in the registry of the Court today, 
because it wasn't an accident. 

Q. Well, don't dwell on that -- A. And we had to go to the 
Parliamentarian. He had never heard of a situation like that. 

THE COURT: Justa minute. It was corrected and the bill was 
enacted ? 

BY MR. MERRICK: 

Q. Who introduced Section 2 which became Private Law 501? 
A. Chauncey Reed. It carries Mr. Small's sponsorship. The Congres- 
sional Record shows that it was done by Chauncey Reed. We couldn't 
wait for any committee action. 

Q. Do you recall when that Section 2 was enacted? A. Enacted 
within an hour after I arrived on Capitol Hill with the information of the 
mistake. 

* * aK ad 

564 Q. Prior to final enactment of this legislation did you have any 
conferences with Willard? A. Prior to the enactment? 

Q. Yes. A. Yes, yes, I had a conference with Willard. 

Q. Do you know how he learned that the bill had been passed by 
the House, if he did so learn? A. No, I don't know exactly how he 
learned about it. 





147 

Q. Do you recall the date on which you had a conference with 
Willard? A. Willard called me on the telephone on the evening of the 
17th of June and asked -- he said that he had been up to Congressman 
Small's office and interviewed Mr. Slater and that Mr. Slater had sug- 
gested that we should get together to settle the matter, differences, and 
that he wanted to know if we could get together. I said, "We can". I 
said "I will be glad to meet you tomorrow. I will be glad to meet you -- 

965 particularly glad if you bring your son with you." We arranged 
to have a meeting the following day, the 18th of June. 

Q. 1954? A. 1954. We met ona park bench, in a public park, 
Willard, his son and I. 

Q. What happened thereafter? A. At that meeting I told him 
"Mr. Slater advised me that he had talked to you and told you just what 
he told me, that all my efforts were in vain about the legislation, and in 
view of the serious nature of the statements you had made to him yester- 
day Mr. Small decided that he would discontinue his sponsorship of the 
private legislation and allow it to die; that you had made very serious 
derogatory statements about me, how I wasn't to be' trusted, to him, and 
you had made very derogatory statements about the activities of Willmore 
itself and that it had shaken his faith in the basic merit of the claim, and 
that unless that matter were settled immediately and to his satisfaction, 
that that would be the end of any effort by him sponsoring that legislation.” 

Willard said, "Yes, that is what he told me". 

Q. Did you have a meeting again with Willard and anyone else on 
the 19th of June, 1954? A. Yes, we agreed on the 18th, after several 
hours of discussion, that we would appoint an arbitrator to settle all of 

566 our squables, all of our controversies, all of our rights, all of 
our interests, and that we could no longer speak intelligently for Will- 


more in any way and that we would have to find somebody who could. 
* x *x | % 
567 BY MR. MERRICK: | 
Q. Who selected the arbitrator, Mr. -- 
MR. JOHNSON: Objection. 
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THE COURT: He can answer. Overruled. 

THE WITNESS: Willard selected Eugene D. Hegarty to be that 

arbitrator and I accepted it. 

Q. Who prepared the June 19, 1954 arbitration agreement? 

*x * * * 

THE WITNESS: -- Mr. Slater prepared that agreement. 

MR. JOHNSON: The agreement speaks for itself, and they are 
attempting to vary its terms. It is rescinded and revoked, and I submit 
it is irrelevant to the issues before the Court. 

MR. MERRICK: May it please the Court, we still adhere to the 
position that if this Court sustains Mr. Johnson's contention, that this 
agreement, one sentence, executed on June 19, 1954 was revoked in 
part, this Court will be perpetuating a legal impossibility, and that is 
the revocation must be in toto or not atall. Itisa rule in this Juris- 
diction. It is a rule in nearly every other Jurisdiction. In fact, every 
Jurisdiction whose decisions I have examined. Your Honor is referring 
to Judge Pine's ruling, and he said any other Judge could overrule him 
on that point or any other point. We don't think the breadth of Judge 
Matthew's decision carries any such connotation as plaintiff contends 
and by their eloquence in convincing the Court that they are right. The 
more logical reason is exactly to the contrary, that there could be no 
revocation, otherwise Mr. Hegarty sat on that Board without authority, 

569 and the award of the Board would be void. 

THE COURT: I will follow Judge Pine's ruling. I will take a re- 
cess until 11:30. 

(Recess taken. ) 

THE COURT: Come to order. We have reached the point of the 
arbitration. Just a minute. As to the arbitration, I take the position 
that Judge Pine's ruling of February 1st is final on that. I agree with 
the ruling, and I am going to follow it. 

MR. MERRICK: Very well, your Honor. 

BY MR. MERRICK: 


Q. In your phone conversation with Willard Luff on June 17, your 
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meeting with him in Washington, D.C. on June 18, and the conference 
in Congressman Small's office on the 19th of June, 1954, did Willard 
ever mention any agreement made in 1945 or any other time to divide 
the returns from the claim against the Government between the partners 
in accordance with the time spent by them in the project, in the winch 
project? A. He did not. There was no such agreement. 
Q. Following June, 1954, did you and Willard and other people 
attend a meeting held by Mr. Hegarty? A. We did. 
* 4 * | * 
270 Q. Referring to July 31,1954, did you or did you not attend a 
meeting with Mr. Hegarty and, if so, who was present? A. I did. It 
571 was on the 31st of July, held in the office of Delos G. Smith. It 
was a Saturday. Mr. Hegarty had notified me by letter that he was holding 
a meeting at which he had requested Willard to be present. He also re- 
quested Ruth and me to be present. : 
THE COURT: Who was present? 
THE WITNESS: Ruth was there, Hegarty was s there, Willard and 
Craigin Donaldson was there. I was there, too. : 
* * * * 
Q. Did Willard Luff at that meeting say anything to you or Mr. 
Hegarty or anyone else present about any agreement in 1954 to divide 
the recovery from this claim among the partners according to the time 
they spent on the winch production project? A. He did not. 
Q. Did you later have any meetings with Mr. Hegarty at which 
Mr. Willard was there and Slacks? A. Mr. Hegarty called another meet- 
ing in a formal way by letter to be held in the office which had been as- 
972 signed for the use of the Board of Arbitrators in the Commerce 
Building on the 11th of August, 1954. At that meeting I was there, Willard 
was there, Hegarty was there, Mr. Johnson, and Mr. Earle were there. 
Q. How long a session was that? A. Mr. Hegarty left after a 
couple of hours and the rest of us stayed there a total of five hours. 
Q. Was anything said by Willard or Mr. Johnson about any agree- 


ment of 1945 to divide the recovery among the partners on a time basis? 
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A. No. 
Q. Any other meetings with Mr. Hegarty? A. You mean at 


which all the people were present? 

Q. In which Willard and you and the others were there, not in- 
cluding the Board of Arbitration hearings. A. My recollection is that 
there were no more meetings held by Mr. Hegarty at which both Willard 
and I were present until they held a formal hearing in November. 

Q. Was there any meeting in September, 1954, with Mr. Hegarty 
and you and -- A. Yes, I was mistaken. Mr. Hegarty notified us by 
letter to be present at a meeting in the office of Delos G. Smith for the 
purpose of further considering the rights and interests of the parties to 

| the arbitration agreement. 
—«8T8 THE COURT: Give me that date. 
| THE WITNESS: September 25, 1954. 

THE COURT: Who was present? 

THE WITNESS: Well, there was Mr. Slacks; there was Mr. 
McGinley, the auditor; there was Mr. Johnson, Sidney Johnson; there 
was Mr. Hegarty; and I was there. 

THE COURT: Was Willard there? 

THE WITNESS: Oh, yes, Willard was there. 

THE COURT: Was Mrs. Morris Luff there? 

THE WITNESS: No. 

BY MR. MERRICK: 

Q. Did Willard or Mr. Slacks or Mr. Johnson say anything 
about any 1945 agreement to divide the recovery on the claim among the 
partners, according to the time they spend on the winch production pro- 
ject? A. No. Mr. Hegarty advised us when we entered that meeting that 
he had called it at the suggestion of Willard and that he wanted -- that 
this was the first time that he had ever met Mr. Slacks, that previously 
Mr. Slacks had been represented by Willard, holding his power of attor- 
ney, and that Willard wanted to submit efforts at modification of the 


June 19 agreement because the Board of Arbitrators -- 
* me * * 
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574 Q. How long did that meeting last? A. That meeting -- Mr. 
075 Hegarty asked us to stay. : 

Q. Just answer the question. A. --as ae as it was physically 
possible in the hope that some of the questions that had arisen before 
the Board of Arbitrators might be more clearly answered. 

Q. How long did you stay. A. It lasted nine hours. 

Q. Did anybody in that meeting mention any agreement of 1945 
to divide the recovery of this claim among the partners according to the 
time? A. It was never mentioned during that nine-hour session. 

Q. When was the first time Mr. Willard Luff said he represented 
Mr. Slacks by power of attorney? A. The first time? 

Q. Yes. A. The first time was when he came to the meeting of 
July 31. : 

1954? A. That is right. 
Before Mr. Hegarty? A. Yes. : 
* * ok | 
976 This question probably will be objected to, your Honor. 
When did you first see a copy of the letter dated August 4, 1954, 
577 signed by Mr. R. Sidney Johnson and J. Richard Earle, ad- 
dressed to Eugene D. Hegarty, the Arbitrator ? 

MR. JOHNSON: I object. That is the letter, I think, the re- 
scission and revocation of Mr. Hegarty's authority, which was all through 
this proceeding and sustained as one of the acts of revocation. 

THE COURT: When did he first see it? Overruled. 

THE WITNESS: I first saw it when it was -- a copy of it was 
served on Ruth and me attached to the complaint in this action. 

BY MR. MERRICK: ! 


Q. Was it attached to the complaint? A. It was mentioned in 


the complaint as having taken place, and there was an affidavit. 

Q. Wasn't that in connection with a motion for partial summary 
judgment first filed? A. If that is where it was attached, that is where 
I first saw it. 

THE COURT: The first time you saw a COPY | of the letter was 
sometime in the proceeding in a case? 
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THE WITNESS: Yes. 
BY MR. MERRICK: 
Q. Is that the first time you read a copy of that letter when you 


saw it in connection with the motion or complaint? A. Right, the first 


time. 
* * * * 


580 Q. Did you represent to the Secretary of the Treasury that you 
and your wife were the only persons entitled to receive the proceeds of 
the award of the Board of Arbitrators? A. I did not. 

* * * ae 

— 582 Q. Did you represent to the Treasurer of the United States that 

you and Mrs. Luff were the only two persons entitled to receive pay- 

ment of the award of the Board of Arbitrators and that you were the only 
ones who could give an acquittance to the Government of all claims of 
the Willmore Engineering Company? 


x * * 


583 THE WITNESS: No. 
* ak K * 
587 Q. What did Mr. Slacks say about the claim at that time ? 
A. He said that he was through with it all, and he only wished to be free 
of it. He said that he had in connection with his work in the Government 
seen how the Justice Department could crucify you once they started, 
and he was scared stiff they would do it to us. 
THE COURT: When was that? 
THE WITNESS: That was in March '48, * * * * 
* bs * * 
A. We learned that it had been done, and we checked up at Jus- 
tice and sure enough they were working on it. 
* * % cd 
588 Q. You heard Mr. Willard Luff testify, I think, this week as to 
the distribution of the proceeds of that check. A. Yes, I heard him say 
that Slacks went home and asked his wife what to do. I don't recall that 
deal. 
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Q. Did Mr. Slacks claim any part of that check? A. No. And 
when we made a tax return on it our tax return showed that there were 
two partners, Willard and Morris. | 

Q. That was in 1948 tax return? A. Right. 

Q. Did Mr. Slacks say anything as to whether he had an interest 
in the check for $14, 205.90? A. He had already, positively stated the 
day that the hearings before the Committee on Claims ended that he 
wanted no part of any of it, that we could have it all. 

bs * * | *x 

290 MORRIS F. LUFF : 
resumed the stand and, having been previously sworn, testified further 

as follows: : 

DIRECT EXAMINATION (continued) 

BY MR. MERRICK: : 

* * * o* 

611 Q. Now, we covered, I think, your legislative efforts last week. 

I want to ask you one question. Following the introduction of 
H.R. 7258 were any formal hearings held on that bill? A. In the 

612 Senate, yes. : 

Q. Did the hearings on H. R. 6053 result in the introduction of 
H.R, 7258? A. No. 

Q. Was there a bill between 6053 and H.R. 7258? A. Yes, 
there -- a bill 4257. 

Q. Were any hearings held on H.R. 4257? A. No. 

Q. Is there any similarity between H.R. 6053 and H.R. 7258? 
A. Well, there may be some wording, something that would be found in 
the other bill, but it is an entirely different kind of a bill. 

*x * * ae 

Q. Coming now, Mr. Luff, to this claim filed before the Board 
of Arbitrators by Willard and John Slacks dated October 2, 1954, was a 
copy of that ever sent to you and received by you? A. Not to my know- 
ledge. : 


Q. When was the first time you saw that claim? A. In October 56. 
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Q. Were you asked to sign it by either Slacks or Willard? 


A. No. 

Q. I believe you heard the testimony of Mr. Slacks and I believe 
Mr. Willard Luff confirmed it also to the effect that you refused to join 
in that claim. 

Is that correct or incorrect? A. Well, there was Mr. Hegarty, 
the arbitrator asked me -- 

MR. JOHNSON: I object. 

BY MR. MERRICK: 

Q. The question was did you or did you not refuse to join? 
A. Yes, I refused. 

THE COURT: When was that? 

THE WITNESS: On the 25th of September, 1954, at a meeting 
lasting nine hours called by Mr. Hegarty at the request of Willard. 

THE COURT: Iam confused. I understood you to testify in re- 
sponse to Mr. Merrick's question that the claim filed by Willard and 
Slacks dated October 2, 1954, was never seen or heard of by you until 
1956. Am I incorrect on that? 

THE WITNESS: I didn't use the word "heard of". I said I never 

614 seen it. 

THE COURT: Never seen. Then you did hear of this back in '54 
and refused to join in that then? 

THE WITNESS: Heard about it in September 25. 

MR. MERRICK: It wasn't filed until October, '54. 

* x « a 

Q. Had the Board to your knowledge held any meeting prior to 
September 25, 1954? A. The Board? 

Q. Yes. A. They told me that they were meeting practically 
every day, studying the record, studying the files. They had me over 
there, they had had Willard over there. 

Q. Do you know whether or not Mr. Hegarty held his meeting 
on September 25,1954 at the request of the Board? A. It was partly 
at the request of the Board and partly at the request of Willard. Willard 
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wrote me a letter on the 20th or 22nd of February from Harrisburg, 
Pennsylvania, telling me that he had decided, that he has asked Mr. 
Hegarty to call the meeting and -- 


Q. I believe you are mistaken in the month. Wasn't it September 


instead of February? A. Did I say February? | 

Q. Yes. A. Iam talking about the meeting of September 25. 

Q. Are you finished? A. Willard wrote me a letter and said 
that Mr. -- that he had requested Mr. Hegarty to call a meeting and 
that he had wanted me to attend, that he, Willard, had arranged for 
John Slacks to come on here; that he requested that I be very considerate 
of Mr. Slacks, and because Mr. Slacks had loaned us $500 once when we 

616 badly needed it. | 

* * * * 

618 Q. Who asked you to sign that document, if anyone did, marked 
Defendant's Exhibit 10 for identification? A. The only person who ever 
suggested that I sign it was Mr. Hegarty several ee later. * * * 

* * * ok 

619 Q. At the time you first saw it did it bear the signatures of Mr. 
Willard Luff and John Slacks? A. No. 

Q. When Mr. Hegarty showed it to you did it have their signa- 
tures on it? A. Yes. 

Q. Was there any reason for your not on it? A. Certainly. 

Q. What was it? A. We had signed an agreement on the 19th of 
June, 1954, and I was living up to my agreement and not doing anything 
to in any way impair it. ) 

MR. JOHNSON: I object. 

THE COURT: Overruled. 

What is the date of that? | 

THE WITNESS: We had signed an arbitration agreement on June 
19,1954, and I was living up to my agreement and was going to do some- 
thing whatever to impair that agreement. | 

BY MR. MERRICK: 
Q. Were you informed on August 4, 1954, that Mr. Johnson and 
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Mr. Earle purported to cancel the June 19, 1954, agreement in part -- 
620 MR. JOHNSON: I object. 
THE COURT: He can answer. 
BY MR. MERRICK: 

Q. Did you know at that time that on August 4, 1954, Mr. Johnson 
and Mr. Earle in a written communication to Mr. Hegarty purported to 
cancel part of the June 19, 1954 agreement? 

MR. JOHNSON: I object. 

THE WITNESS: I did not. 

MR. JOHNSON: That is the agreement revoked. 

THE COURT: I understand that. 

BY MR. MERRICK: 

Q. When did you learn of the August 4, '54 letter? A. It was 
mentioned in the complaint served on Ruth and me on February, "D5. 

Q. Did you get a copy of the, a copy of it at that time or later 
when the motion for summary judgment -- A. Later when they filed an 
affidavit in support of the summary judgment to determine who was 
Willmore. 

* * bd * 

621 MR. MERRICK: May we have on the record a denial by both Mr. 
and Mrs. Luff that they were guilty of any fraud, misrepresentation and 
deceit or conspiracy or anything else to deprive the plaintiffs of anything ? 

THE COURT: Let the record show, so state. 

x * * K 

Q. Mr. Luff, how much time between August, 1945, and August, 
1949, if you can state, did you devote to efforts to collect the claim of 
Willmore Engineering Company against the Maritime Commission? 

* * x * 

623 Q. Will you answer the question? A. August, 1945, until 
August, 1949, conservatively estimated from my recollection of August 
that transpired I would say that I spent about 1200 days of my time in 
efforts involving the collection of the claim against the government. 
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Q. From August, 1949 to the time of the passage of the legis- 
lation in July, 1954 -- } 

* * aK a 

Q. How much time did you spend in the legislative effort? 

A. In the legislative effort approximately 1500 days. 

Q. Over the period of five years from August, 1949, to approxi- 
mately August, 1954? A. That is right. 

* * * * 

624 Q. Did you keep a diary or other record of your time devoted to 
this -- these two matters? A. No. | 

* * * | ar 

THE COURT: Have you engaged in any work other than that which 
you have been testifying about since 1945 -- since August, 1945, and if so, 

625 what and when? : 

THE WITNESS: In 1950, I organized a group of people to renew 
the ship-building and ship operation enterprise. The work was -- that 
work was done and we had negotiations with the Comme rce Department, 
the Secretary of Commerce, looking toward the issuance of a commit- 
ment for a guarantee of $50 million worth of ship loans. 

BY MR. MERRICK: 


Q. How much time did you devote that enterprise? A. That 


whole affair took approximately two months. 

Q. Do you have an estimate of the amount of money you have 
spent in connection with the efforts to collect the claim between 1945 
and the present time ? | 

MR. JOHNSON: I object. 

THE COURT: Overruled. 

THE WITNESS: Yes, I do. I know what -- I know what we had 
and I know that it was all spent on that effort and that that came to 
approximately $40, 000. : 

Q. Did you ever own any property in this area, any real property? 
A. Yes. ! 
Q. What did it consist of? A. My residence in Chevy Chase, 
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Maryland, and the development project next door to it. 
! Q. What happened to that property ? 
626 * a * 
MR. MERRICK: * * * 
Let me continue with my line of questions. Other than this two 


months venture in 1950 have you engaged in any other work other than 


what you have testified to here since August 1945? 

THE WITNESS: No. 

THE COURT: The two-month venture in 1950 -- I don't want to 
inquire into your financial situation, but did the amount, did it amount 
to anything dollar-wise ? 

THE WITNESS: What do you mean, your Honor, in amount? 

THE COURT: The ship mortgage venture in 1950, was ita suc- 
cessful financial venture or were your efforts in vain? 

THE WITNESS: My efforts wern't entirely in vain nor were they 
successful. We obtained the commitment from a bank in New York and 
an insurance company in Cincinnati, on to underwrite those securities. 
That financial institution made the application under the Merchant 

627 Marine Act, Title 11, and we proceeded to negotiate up to the 
final -- 

aK * * ak 

THE WITNESS: And at that time the Commerce Department, 
Maritime Administration brought up the matter of the pendency of fraud 
proceedings against me in particular as a reason why they would not 
execute the final documents on behalf of the Commerce Department. 

THE COURT: Since 1945, August, have you maintained any 
office ? 

THE WITNESS: At my home. 

THE COURT: You have not maintained an office anywhere else 
except at your home? 

THE WITNESS: Right. 

BY MR. MERRICK: 
Q. You had your office in the Union Trust Building for quite a 





628 


631 
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while? A. Oh, yes. 

THE COURT: Since August '45? 

THE WITNESS: Oh, yes, we gave that up in’ D1. 

THE COURT: Was that the Willmore office ? 

THE WITNESS: Right. : 

THE COURT: Is that the office which Mr. Willard Luff testified 
when it was given up owed about six month's rent and a $400 judgment 
against him ? 

THE WITNESS: Four month's rent. 

THE COURT: Well, that is the office. 

THE WITNESS: That is right. 

THE COURT: You have maintained no other office other than 
that since August, '45, except at your home? 

THE WITNESS: That is right. 

ak x * 

BY MR. MERRICK: : 

Q. Have you stated the total amount of the expense you have in- 
curred and expended in connection with both the collection effort and the 
legislative effort? A. Yes. | 

Q. And that amounts to around $40,000? A. Yes. 

THE COURT: Out of that $40, 000 I understand you to say you 
knew what you started with and knew where you ended up, and the 
$40, 000 got out of hand during that time. i 

Was part of that $40, 000 utilized in living expenses or not? 

THE WITNESS: Certainly it was. 


* * * 


BY MR. MERRICK: 


Q. From 1945 to the time of the enactment of the relief legis- 
lation, did either Willard Luff or John Slacks contribute financially to 
your efforts? A. From 1945? : 

Q. Yes. A. There was atime in 1948 a met Slacks and 


it was in the fall of 1948, going through here from Florida and he stopped 
in -- 
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Q. Louder. A. He was going through on his way from Florida 
and he stopped in and I told him that we were having pretty tough sled- 


ding at the moment and he advanced $100. 
Q. Is that all the money you ever got from Slacks? A. That is 


632 right. 


cd * * * 

Q. Did you get any money from Willard to carry on this effort 
to collect the claim? A. Never anything. 

Q. Did either John Slacks or Willard Luff ever offer to reim- 
burse you for any expense incurred in producing -- in procuring the 
legislation or in your efforts to collect the claim? 

MR. JOHNSON: I object. 

THE WITNESS: Never. 

MR. JOHNSON: May my objection continue to all this testimony ? 

THE COURT: Yes. Overruled. 

x aK * * 

Q. Did they ever offer to compensate you in any way or to allow 
you any compensation for your time and efforts in procuring the pas- 
sage of the legislation? A. No. 

* * * * 

636 MR. JOHNSON: After reviewing my notes, your Honor, the 
plaintiffs have no cross examination of Mr. Luff. 

* bg 

EUGENE D. HEGARTY 
was recalled as a witness and, having been previously duly sworn, testi- 
fied further as follows: 
REDIRECT EXAMINATION 
BY MR, JACKSON: 

@. Now, Mr. Hegarty, you were one of the three-man Board of 
Arbitrators with respect to Willmore? A. Yes. 

Q. Appointed pursuant to the private law 495 and 501? A. Yes. 

Q. And you were also a party to the agreement of June 19, 1954, 
which was signed by Mr. Willard and Morris Luff and yourself and one 
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other witness, Mr. Slater? A. Yes. | 
Q. With respect to the agreement it was signed on that date, 
637 June 19? A. Yes. | 
‘Q. Whose office was it signed in? A. Chie tcasnvan Small. 
* * * * 
BY MR. JACKSON: 3 
Q. About how long were you present while Mr. Willard Luff 
and Morris Luff was present at the office you have just indicated, 
Congressman Small's office? A. Probably an hour or an hour and a 
half. | 
Q. During that time did anyone of the persons there, and I mean 
specifically Morris and Willard Luff or anybody else with respect to 
this agreement of June 19, 1954, or with respect to anything else at that 
time tell you that there was an agreement between the Willmore partners 
in May or April, 1945, to divide their interest in the expected recovery 
against the government in proportion to number of days spent respective- 
ly among the partners during the winch production days in the ratio 
as time bore to each other? A. No discussion of that nature whatsoever. 
Q. During the entire hour and a half? A. Right. 


* * * * 


BY MR. JACKSON: 


Q. Following June 19,1954 agreement, did you have occasion 


to see any of the parties to this lawsuit again? A. Yes, I had held 
several meetings in which those parties attended. : 

Q. When you say both parties, who? A. Willard Luff and 
Morris Luff. 

Q. Did you have a meeting or conference at which they, plus 
Mr. John Slacks also attended? A. Yes, I did. 

Q. Iam not speaking of the hearings before the three-man Board. 


Is your answer still the same? A. I understand that. Yes. 

639 Q. Approximately how many meetings would you Say you had 
with Messrs. Willard and Morris and separate also with Messrs. Willard, 
Morris and Slacks? A. Two with Willard and Morris present, and one 
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with Willard and Morris and Mr. Slacks present. 

Q. During those conferences and meetings, was the subject of 
the relationship of these former partners to the award a matter for dis- 
cussion? Was that a topic of discussion? A. I attempted to elicit from 
the individuals -- 

MR. EARLE: That calls for a yes or no answer. 

BY MR. JACKSON: 

Q. Was that a subject of the discussion, their relationship to 
the potential award? A. Yes. 

THE COURT: Overruled. 

BY MR. JACKSON: 

Q. Inviting your attention to September 25, 1954, did you parti- 

ipate in such a conference with the gentlemen named? A. What? 

Q. September 25,1954, did you have an extended conference 
with Messrs. Willard, Morris and John Slacks? A. Yes. 


640 Q. How long did that meeting consume? A. About 8 to 9 hours. 


641 


Q. During the course of that 8 to 9 hours, did anyone of those 
three gentlemen inform you directly or indirectly or inferentially, that 
they had an agreement, sir, of April orMay, 1945, to divide the ex- 
pected recovery from the government on ratio of time spent by each 
during the active winch production days? A. No such agreement inso- 
far as I was ever able to determine. 

MR. JOHNSON: I object. 

MR. JACKSON: Did anybody mention any such -- 

THE COURT: Sustain the objection and strike the answer. 

MR. JACKSON: The answer was unresponsive. 

a * * *e 

Q. lIasked you during the 9-hour conference did anybody men- 

tion, any of these folks mention, that an agreement had ever 
been reached between the partners in 1945, May or April, to divide the 
expected recovery on the ratio that the time spent by those three men 
bore to each other's time? A. No. 
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Q. Inviting your attention to the proceedings before the Board 


of Arbitrators of which you were a member, both formal and informal 
proceedings, public and private proceedings, if you had any, proceed- 
ings or contacts by you alone or proceedings or contacts by you, plus 
other members of the Board, did any of the three persons named, 
Slacks or Willard Luff or Morris Luff ever draw your attention or in 
your presence, the Board's attention to any such agreement such as I 
have already identified in May or April, 1945? A. No. 

Q. Did you ever receive any private personal advice from 
Willard or John Slacks to that effect? A. No. : 

* * *x * ) 

642 Q. Inviting your attention to the document dated October 2, 1954 
and signed Willard J. Luff and John W. Slacks, wherein it is requested 
that the Board of Arbitrators make the following distribution and so forth, 
was there ever any other claim filed by those two men before the Board? 
A. Aclaim prior, dated prior to this one that was filed before the Board. 
It was returned by the Board. There was a previous claim -- claim sub- 
mitted previous to this one, earlier date which was returned by the Board. 

Q. As being unsatisfactory? A. That is right. 

Q. Then as far as this document is concerned we have just re- 
ferred to is that the only claim on behalf of Messrs. Slacks and Willard 
Luff that the Board had for its consideration? A. That is right. 

Q. Were you ever informed that that was just a suggestion that 
was sort of a compromise, that they hoped maybe Morris would sign and 
that that was the reason they filed it with the Board? A. No, never so 
informed on that. | 

* * * * 

643 MR. JACKSON: If your Honor please, I am sure there will be 
an objection to this, but I would like for Mr. Hegarty to identify the 
document dated December 10,1956, entitled Arbitrator's Final Deter- 
mination of Settlement and Liquidation of Willmore Engineering Company. 
Then I would like -- filed in this case December 14, 1956. Then I want to 
ask him a question about it. 
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MR. JOHNSON: I object, your Honor. 

THE COURT: Just a minute. The validity, or the non validity 
of that award has been determined by the rulings heretofore made in 
this case, and that becomes res judicata. There might possibly be a 
question which you might wish to ask this witness, which might be rele- 
vant, but not for the purpose of attempting to establish the validity of 
the award. 

MR. JACKSON: I don't think I need to ask him to identify it. 

It is, indeed, a genuine document which he signed. 

THE COURT: Isn't it in this case itself directly, inferentially, 
or just judicial knowledge or something ? 

MR. JACKSON: Yes. I would like to tender this document, then, 
as the award of the appointed arbitrator, and in doing so I would like to 


644 comment that this gentleman's authority stems from the parties 


in this case and that this award is in the nature of an adjudication which 
might be examined for the purpose of a determination of these issues the 
same as though some other court had made an adjudication on these 
matters. 

THE COURT: Sustained. 

oe * * 

645 Q. Mr. Hegarty, have you ever been a party toa proceeding 
where 2 court has ever told you that this award is invalid? A. No, I 
have not. 

Q. Your award? A. No, I haven't. 

Q. As far as you are concerned it has never been -- you have 
never been a party to a proceeding wherein this -- you have been ad- 
vised that it is an invalid award? A. No. 

Q@. As far as you are concerned it is still in force and effect? 

MR. JOHNSON: I object. 

THE COURT: Sustained. 

MR. JACKSON: I tender his answer, if permitted the witness 
would say yes to the last question. 

That is all. 
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650 BY MR. JACKSON: 
Q. This is an affidavit in the file filed about September or 
651 October, 1954, and I will ask you this -- welt do you recall Mr. 
Willard Luff making a statement -- 
MR. JOHNSON: I object. 
BY MR. JACKSON: 
Q. --as to Mr. Slacks-- 
THE COURT: Don't answer the question. Go ahead. 
BY MR, JACKSON: | 
Q. As to Mr. Slacks’ quantum of interest in the expected award? 
MR. JOHNSON: I object. Unless Mr. Slacks was present. 
THE COURT: Sustained. | 
MR. JACKSON: May I show this gentlest this to refresh his 
memory, then? 
MR. JOHNSON: May I see it? 
MR. JACKSON: Yes. I think you know about this. It was filed 


with respect to the distribution claim. You have a copy, haven't you? 


MR. JOHNSON: It seems to be on the same question, your 


Honor. I objected and was sustained. 
BY MR. JACKSON: 

Q. Inviting your attention to the spring of 1952, Mr. Hegarty, 
while hearings were being conducted by one of the subcommittees on 
claims of the Judiciary Committee of the House of Representatives, do 

652 you recall at that time that Mr. Willard Luff made a statement 
with respect to John W. Slacks'interest in the claim? 

MR. JOHNSON: I object. | 

MR. JACKSON: In the claim? 

THE COURT: I still think it is snadmissibion unless Slacks 
was there. 

BY MR. JACKSON: | 

Q. Was Mr. Slacks present? A. No, he was not. 

MR. JACKSON: I think it is admissible for this reason -- 

THE COURT: Isn't it already in the record. 
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MR. JACKSON: I don't think you can consider this affidavit as 
testimony of Mr. Hegarty. The affidavit is in the record, yes. This 
affidavit was with respect to motion for summary distribution at which 
time in support of motions pro and con the affidavits could be considered. 
The reason -- I may be wrong but I think -- well, Mr. Willard Luff 
stated under oath in this court and the pleadings that Mr. Slacks, and 
he gives it in percentages, entitled to a substantial interest. Mr. Willard 
who is taking that position -- I don't want to tell him what his answer is, 
but it is already contrary, if your Honor please. 

: THE COURT: Sustain the objection. 
653 MR. JACKSON: Mr. Willard Luff was representing Slacks under 

power of attorney, and we have that in the record. 

THE COURT: You are correct on that. Overruled. Go ahead. 

MR. JOHNSON: Not at that time. The power of attorney in evi- 
dence was in 1954. 

THE COURT: Let him answer. Go ahead. 

BY MR. JACKSON: 

Q. You do recall a statement was made by Mr. Willard Luff at 
the time and place I have indicated? A. Yes. 

Q. With respect to Slacks’ quantum of interest in his claim? 
A. Yes. : 

Q. What was the statement in substance? A. Mr. Willard Luff 


stated that Mr. Slacks’ interest was nominal, if any. 
* * 


* x 
[ Filed May 29, 1958 
656 THE COURT: May I ask this, Mr. Merrick, and it might be a 


little irregular, but would you please state to the Court, Mr. Merrick, 
broadly the matters about which you intend to interrogate Mrs. Luff? 
MR. MERRICK: Yes. We expect Mrs. Luff to testify that she 
met Willard J. Luff before she met Morris. That he was then an em- 
ployee of the Government and so was she, and she did some work for 
him, and that after she met Mr. Morris Luff they were married and that 
she did some work for the Willmore Engineering Company after its for- 
mation, and that she knew of the organization, or the formation of the 
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partnership between her husband and Willard. She is familiar with the 
efforts made by her husband and to some extent the efforts made by 
Willard Luff to collect the claim from the Maritime Commission, and 
that she was in the office quite constantly following August 1945 up until 
the year '49, in fact up until the office was closed. 

She knows of the efforts made by Mr. Willard Luff to obtain em- 
ployment between '49 and -- between '45 and '49, when he obtained 
employment in Pennsylvania. 

She knows of statements made by Mr. Luff, Mr. Willard Luff, 
concerning his interest in the company, ad that he wanted to get out, and 
she also will testify to the fact that she was working with her husband 
during practically all of the stages of the collection efforts as well as 
the legislative effort. : 


657 She knew what he was doing most of the time, how much time he 


devoted to it, what expenses were incurred. She will testify as to what 
contribution she made to that effort in both time and finances. 

She will also testify relating to certain conversations over the 
phone or a conversation over the phone with Mr. J ohnson. 

She also will testify concerning some of Mr. Slacks' activities 
relating primarily to his lack of cooperation and assistance in the collec- 
tion stages and the legislative stages of this endeavor. 

She will testify that at a certain time, approximately a certain 
time, Mr. Slacks left Washington, D.C., and she knew where he went, 
where he lived and what his activities were in a general way. That in- 
formation was obtained directly from Mr. Slacks. 

That largely covers most of her field of testimony. 

THE COURT: Might it not be stated that her testimony in those 
respects would corroborate the testimony of Mr. Morris Luff? 

MR. MERRICK: Yes. 

THE COURT: With the exception you mentioned, a telephone 
conversation. 

MR. MERRICK: Yes. 
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658 THE COURT: From what you have stated, I would see no neces- 
sity in going over all that unless you want to -- I don't know what the 
telephone conversation is. 
* *K x * 
THE COURT: Go back to my office and call them now. 
Mr. Sidney Johnson, is there any objection on behalf of the Plain- 


tiffs to treating Mrs. Morris Luff's testimony as I have indicated? 
659 MR. SIDNEY JOHNSON: In other words, whether we would 
stipulate that testimony of Mrs. Ruth Luff would corroborate all the 


testimony given by Morris Luff? 

THE COURT: Would corroborate the testimony given by Mr. 
Morris Luff insofar as what Mr. Merrick has stated he intended bring- 
ing out by her. 

MR. SIDNEY JOHNSON: May I review that for a minute, sir? 

THE COURT: Surely. 

MR. SIDNEY JOHNSON: Insofar as Mr. Merrick has made a 
proffer just a few minutes ago, I think we will stipulate that Mrs. Luff's 
testimony would corroborate her husband's testimony. 

THE COURT: All right. 

MR. SIDNEY JOHNSON: It would tend to corroborate that. 

THE COURT: Anything you wish to go into further, Mr. Merrick? 

MR. MERRICK: Yes, I would like to ask Mrs. Luff the conver- 
sation she had with Mr. Johnson, and I would like to get into the record 
her name and address, and so forth. 

THE COURT: Yes. Let the record show that Mrs. Ruth Luff is a 
witness on the stand, one of the defendants in this Court, the wife of the 
defendant Morris Luff. 

660 MRS. RUTH LUFF 
was called as a witness and, having been previously sworn, was examined 
and testified as follows: 
DIRECT EXAMINATION 


BY MR. MERRICK: 
* 





169 | 

Q. Skipping over the matters which His Honor heard from me, 
do you know R, Sidney Johnson? A. Yes. 

Q. When did you first meet him? A. They were neighbors of 
ours in Chevy Chase, Maryland. 

Q. When did you first meet him? A. Around 1948. I am not sure. 

Q. How well did you know him? A, Casually. 

Q. Did you know him well enough to recognize his voice on the 
telephone? A. Yes. : 

Q. Did you ever have a telephone conversation with him, and, if 
So, when and how many? A, At the time the Board of Arbitrators was 
meeting, we were receiving registered mail and telegrams and so on 
from Sidney Johnson in an effort to have Morris cooperate with them be- 

661 fore the Board. I was home one day and the telephone rang and 
Mr. Johnson was on the other end of the wire. He asked me why we 
hadn't sent -- why we hadn't returned some registered mail that he had 
sent. : 

I said we had not accepted it. 

He said he had not had any report from the Post Office and I 
suggested that he call the Post Office if he were having trouble with his 
mail. : 

He said that I should have Morris come in and see him, and that 
Morris had better cooperate with them or Morris and I would both be 
embarrassed because of Morris" record. 

@. When was that conversation, as near as you can fix the date? 

A. I think it was in September, 1954. | 

Q. That, of course, was after the Board was appointed and 
started the proceedings? A. Yes. 

Q. Did you and your husband ever visit Mr. Slacks in any place 
other than the District of Columbia? A. Yes. 

Q. Can you recall the date? A. I don't recall whether it was 

1945 or 1946. We were in New York during the Christmas holidays. 

We spent New Year's eve with John Slacks and his wife at their home in 

Manhasset. | 
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662 Q. In the State of New York? A. Yes. 
| Q. Do you know what he was doing at that time? A. I think he 
was with the camera company, Lietz. 
* * ™ 
MR. MERRICK: * * * 


Does Your Honor want me to ask her any questions about her own 


663 financial contributions to the legislative effort. How much of 


her own -- 

THE COURT: Mr. Morris Luff's testimony is that the -- it 
might be summarized -- is the combined financial efforts of himself 
and Mrs. Luff, which was $40,000. To break it down, I don't see any 
necessity for it. 

MR. MERRICK: I suppose the stipulation might also extend to 
Mr. Morris Luff's testimony relating to the meeting with Mr. Hegarty 
on July 31,1954, at which time she was present, Mr. Willard Luff was 
there, Craigin Donaldson was there and Morris Luff was there-- 

THE COURT: I think so. 

MR. MERRICK: That may be stipulated. 

THE COURT: I think so. 

* * * 

CROSS-EXAMINATION 
BY MR. SIDNEY JOHNSON: 

Q. Mrs. Luff, on or about August 30, 1954 did you or your 
husband receive the following telegram: Morris F. Luff, 2153 California 
Street, Northwest, Washington, D.C. Sending registered mail sum- 
mary of claim. Signed, Willard Slacks. And please sign and return. 

665 Signed, Sidney Johnson. A. Yes. 

Q. Following that telegram did you receive an envelope about 
this size, by registered mail with my name and post office address at 
the upper lefthand corner? A. As JI recall, we received several pieces 
of registered mail. 

Q@. And all that mail bore my letterhead? A. I don't know whether 
it all did or not. 
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Q. What did you do with that mail? A. Refused it. 

Q. Refused and sent it back? A. Right. 

Q. Did you receive a telegram, or your husband, to the follow- 
ing effect: August 25,1954, addressed to Morris F. Luff, 2153 California 
Street, Northwest, Washington, D.C., Sending registered mail agree- 
ment pay half arbitration costs. Signed, Willard Slacks. And, Please 
sign and return. Signed, Sidney Johnson. A. I don't remember speci- 
fically that we got that, but I presume we did. As I say, we received 
quite a bit of registered mail and telegrams and I don’ t remember the 
contents specifically. | 

Q. Did you, following that telegram, return another envelope 
addressed to you and bearing my office address? A. We refused to 

666 accept all registered mail. : 

Q. And when you refused to accept the envelope in regard to the 
first telegram I sent to you, you knew it was a statement of the claim 
which was to be filed with the Board of ee didn’ t you? A. We 
were filing our own. | 

Q. Did you know -- I had advised you, had I not, that I was 
sending you that paper ? 


THE COURT: The telegram speaks for itself. 
* 2k x | * 


668 MRS. LOIS RANSOM CROOKES | 
was called as a witness and, having been first duly sworn, was examined 
and testified as follows: : 
DIRECT EXAMINATION 
BY MR. JACKSON: 

xe * * * 

Q. Are you acquainted with Mr. Morris Luff in this case? 
A. Yes. 


Q. How long have you known him? A. Ten or eleven years. 
ae * x : ae 
669 Q. Well, are you acquainted, Mrs. Crookes, with others in the 
community where Mr. Luff has lived, as identified by you, who also 
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knew Mr. Luff? A. Yes. 
Q. Inother words, you have mutual acquaintances ? A. Right. 


Q. Do you know what Mr. Luff's reputation is among those per- 


sons whom you know and who also know him for truth and veracity ? 


A. Excellent. 
* * * 
676 HAROLD J. CROOKES 
was called as a witness and, having been first duly sworn, was examined 
and testified as follows: 
DIRECT EXAMINATION 
BY MR. JACKSON: 
* * * a 
677 Q@. Mr. Crookes, when did you first become acquainted with 
Mr. Morris Luff? A. 1943. 
* * * x 
678 Q. Inviting your attention to 1949, were you still seeing some- 
thing of Mr. Morris Luff? A. Iam sorry. 
679 Q. I invite your attention to the year 1949 and ask you if in that 
year you were still seeing something of Mr. Luff, Morris Luff? A. Yes. 

Q. How often would you see him in that year, and where would 
you see him usually? A. Oh, at his office in the Union Trust Building 
or my office. He stopped by my office frequently. 

Q. How often would you see him, Mr. Crookes? A. Twoor 
three times a week. 

Q. Again in 1949, did you have occasions to be in his office in 
the Union Trust Building at a time when Mr. Willard Luff was also 
present? A. I was there in late fall. 

Q. What year? A. 1949 because -- it was after that visit I 
went on to Canada. 

Q. And what, if anything, was the conversation of any signifi- 
cance as you recall it with Mr. Willard Luff and Mr. Morris Luff and 
yourself in the late fall of '49 in the Willmore office in the Union Trust 
Building? A. Well, they had no conversation with me. Mrs. Luff was-- 
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Mrs. Ruth Luff was there, but the substance of the talk was that Mr. 
Willard Luff was going to leave. 

Q. Who said that? A. Mr. Willard Luff. 

Q. What did he say, in substance? A. That he was leaving and 
that he was not going to be bothered any more with the Willmore activity. 

Q. And did you continue to visit the offices of Willmore after 
that? A. Yes. 

Q. About how often? A. Oh, three or four, five times a week. 
I was closely associated -- I had retired practically then and I was spend- 
ing all my time with Mr. Morris Luff on activities that we were both 
interested in. 

Q. And after Mr. Willard, in late fall of '49, made that de- 
claration, did you ever see him again at the offices of Willmore in the 
times you visited? A, Not -- I haven't seen him since. 

Q. Until when did your visits continue to the offices of Willmore 
after the late fall of '49? A. Until Mr. Morris closed the office. 

Q. And what has been your relations -- just in a word -- busi- 
nesswise to Mr. Morris Luff after that? A. We were associated on 
some ventures that kept us pretty much together. A good deal of the 


time we were together. 


Q. With respect to the Willmore claims against the United States, 

what, if anything, did you have to do with that and Mr. Morris 
Luff? A. Well, after 1946 while the claim was first disputed or had 
been in dispute for sometime, I made every effort to get it adjusted. 
Admiral Smith by that time had become Chairman of the Maritime Com- 
mission and through his efforts we got the claim approved by the Com- 


mission. 

Q. Then that fell through, didn't it? A. It fel 1 through because 
the General Counsel wouldn't allow it. 

Q. Inviting your attention to the time Mr. Willard said he was 
through and didn't want anything more to do with it, after that did you 
participate with Mr. Morris Luff with respect to the claims against the 


Government? A. Yes. 
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Q. Inaword, what was the nature of your activities along that 
line? A. Well, I went to the Maritime Commission and conferred with 
all the attorneys. We held many sessions trying to get the legal side of 
it straightened out. 

Q. How long -- A. Which I was unable to do, but I had all the 
technical side straightened out. 

Q. How long did your activities of being of assistance to Mr. 
Morris continue, beginning in'49? A. I have been steeped in this thing 

682 up to the present time. We went through the Congress together. 

Q@. Why were you desirous to be so helpful to Mr. Morris Luff 
on this claim ? 

MR. JOHNSON: I don't think the witness can testify -- the ques- 
tion is leading. 

THE COURT: He can answer. 

BY MR. JACKSON: 

Q@. Go ahead. A. I felt that I had initiated the whole endeavor 
and I felt a sort of moral responsibility to go through with it and I was 
fond of Morris Luff and would do anything I could to help him. 

Q. Are you acquainted with other people in the Washington, D.C. 


area and Washington, D.C., who are also acquainted with Mr. Morris 
Luff? A. Yes. 
‘ Q. Do you know his reputation among those people whom you 


know and whom also know him for truth and veracity? Do you know 
what his reputation is? A. Yes. 
Q. What is his reputation for truth and veracity among those 
people? A. I would say itis excellent. 
ad x * 
683 CROSS-EXAMINATION 
BY MR. JOHNSON: 
aK ae x * 
685 Q. You say after 1949 you associated with Mr. Morris Luff in 
other activities? A. Yes. 


Q. Over what period of time? A. Up until after he had closed 
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the office in the Union Trust Building. 
Q. Do you remember when that was? A, Around "51, I think. 
Q. Tell us what those activities were. A. Well, we were en- 
686 deavoring to purchase the Mississippi Barge Line, and working 
with the Secretary of Commerce, Mr. Sawyer, and I stayed close to 
Mr. Luff during those negotiations. 

Q. How long a period did that go on? A. A year or more. 

Q. After 1949 or after they closed the office? A. After they 
closed the office -- no, before the close of the office. I would say from 
1949 -- 1949 through to 1951. 

Q. Just your best estimate of the time that you spent with Morris 
Luff on that matter, would you say it was a year or more? A. Oh, yes. 

Q. How frequently would you be together in connection with that? 
A. For a period almost every day, every working day. 

Q. That would be every -- say until 1952? A. No, it would be 
every day until about 1951 when he closed the office. After that it be- 
came less frequent. 

Q. How often after 1951? A. Twicea week, three times -- 
when I was in town, Mr. Johnson, andI spent a great deal of that time 
away from Washington, D. C. : 

Q. Where did you see Mr. Morris Luff. He had closed his office 

687 then, hadn't he? A. Yes. He used to come to my office. 
Q. Where was your office? A. In the a Building. We saw 


each other on our way home. 


Q. Spent a great deal of time together when on were in 


Washington? A. Yes, business and socially. 7 

Q. How long a time would you be in Washington on those occas- 
ions? A. Maybe two or three weeks at a time. About half the time. 

Q. What time -- what year are you speaking of now? A. Late 
"51 through '53. I didn't come back to Washington, D.C. -- I am not 
here permanently now, but I didn't come back until after I was married, 


and I was married on the 6th of January, 1954 in Nashville, Tennessee. 
* x * 3 
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Q. Now, during this time after '51 or during '51 and '52 when 
you said that you were here periods of three weeks ata time, was a 
great deal of your time on those occasions spent with Morris Luff? 

A. I wouldn't know how to say a great deal of the time. I spent a good 
deal of the time. I had a lot of activities but I saw Morris Luff at least 
twice a week and sometimes three times a week when I was here in town 
and I kept in touch with him other times. I would phone him if I didn't 
see him. 

Q. Did Morris Luff ever tell you who his other partners in Will- 
more Engineering Company were? A. He mentioned a Mr. Slacks. 
That was the only one he ever mentioned. 

689 Q@. Have you ever met Mr. Slacks? A. No, Inever even saw 
him. I never saw Mr. Slacks. | 

@. You knew that Mr. Slacks was his partner, though, didn't 
you? A. He told meso. He didn't say he was his partner. He said he 
was interested in the Willmore Engineering Company. 

Q. And his brother was his partner, was he not? A. Yes. 

Q. Willard Luff? A. Willard Luff was. 

@. When did you first learn who the partners in Willmore were? 
A. 1945, 1946. 


* 


* * 
[ Filed May 22, 1958] 
695 LAWRENCE B. SLATER 


was called as a witness and, having been first duly sworn, was examined 
and testified as follows: 
DIRECT EXAMINATION 
BY MR. JACKSON: 

* * cs ae 

Q. What is your occupation? A. Iam Legislative Assistant to 
the Honorable Charles M. Teague of California. 

Q. Have you had similar experience to that prior to working 
with Mr. Teague? A. Immediately prior to my present position I was 
Administrative Assistant to Mr. Small, Jr., member of Congress from 
Maryland. 3 
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Q. You are acquainted with Mr. Morris Luff in this case, are 


you not? A. Yes. 

Q. You are also acquainted with Mr. Willard Luff and Mr. John 

Slacks? A. Yes. | 
696 Q. And Mr. Sidney Johnson? A. Yes. 

Q. And Mr. Earle? A. Yes. 

Q. When was the first time you saw Mr. Morris Luff? A. The 
first time I saw him was on the 16th of March, 1953. That is my 
recollection. . : 

Q. What was the occasion and where was that? A. He came to 
the office of Congressman Small where I was serving as Administrative 
Assistant and said that he had been sent there by Senator J. Glen Beall 
of Maryland. 

Q. What was the tenor of his conversation with you at that time? 
A. He told us-of a private bill sponsored by Senator Beall when he had 
previously served in the House and sought the interest of Congressman 
Frank Small, Jr., to introduce a similar bill. : 

THE COURT: That was March 16th when? 

THE WITNESS: 1953. 

BY MR. JACKSON: : 

Q. Then when next did you see Mr. Morris Luff and what were 
the circumstances and who was he with? A. He was there again on the 
19th of March and came with his brother, Willard, on the 21st of March, 
1953. : 

Q. Introduced Willard to you? A. He cies Willard to me 
697 and introduced him to Congressman Small, Jr. That was a Saturday. 

Q. As a result of those visits from Morris Luff, what happened 
next with respect to the Willmore claim that you know of? A. Congres- 
sman Small agreed to introduce a private bill patterned after the bill 
which had previously been sponsored by Senator Beall and he introduced 
such a bill under the number of H. R. 4257 on March 25, 1953. 

Q. What was the structure of that bill, ina word? A. The bill 
provided for a lump sum payment slightly in excess of $240,000. That 
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was slightly larger than the amount which had been contained in Senator 
Beall's bill simply because of the passage of time and the accrued in- 
terest that had been computed. 

Q. What happened 'next? Tell me from your knowledge now 
all the activities, if any, of Mr. Morris Luff with respect to forwarding 
and aiding and achieving legislation on behalf of Willmore Engineering 
Company. A. Mr. Luff -- Morris Luff maintained a very close contact 
with our office constantly. He was in our office usually two or three 
times a week and times more often in connection with the bill with a 
view to getting passage. 

He cooperated with us in contacting members of the House Judi- 


ciary Committee and personalities in the Department of Commerce 


698 where we were seeking a favorable report on the bill. 


We also pressed the matter with Mr. Edgar A. Jonas who was 
then chairman of the House Subcommittee on Claims, hoping he might 
again hold appropriate hearings, but he indicated that hearings would not 
be desired or acceptable to the Committee because they had held lengthy 
hearings previously on Senator Beall's bill, of a similar nature, and 
that bill had not been successful, and they were not willing to repeat the 
hearings held previously, and particularly in view of the fact that the 
bill had not been successful. 

THE COURT: Now, Mr. Slater, you state that you -- you met 
Mr. Morris Luff on March 16, 1953? 

THE WIINESS: Yes. 

THE COURT: That he brought his brother, Willard Luff, on 
March 21st, 1953? 

THE WITNESS: Yes. 

THE COURT: At whose behest was Mr. Willard Luff brought 
there ? 

THE WITNESS: I don't recall that it was anybody's particular 
behest. I recall in our earliest conversations that Morris spoke of his 
brother and that he would be glad to bring him in so they could discuss 
it with Frank Small. 
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THE COURT: The bill was introduced on behalf of Willmore 
for the relief of Willmore? 

THE WITNESS: Yes. 

699 BY MR. JACKSON: 

Q. With a specified sum amount? A. Yes. | 

Q. After you got the response from Mr. Jonas that they were 
unwilling to have further hearings on a similar bill, what next did 
Morris do with respect to forwarding the legislation, if you know? 
A. Well, during the last summer Mr. Morris Luff frequented our 
office many times in discussing the problem and we explored the pos- 
sibility of a new approach on the problem because we became aware of 
the fact that the House Judiciary Committee is usually supremely reluc- 
tant to report favorably to the House bills which contain specified amounts, 
particularly when they contain a large amount like that bill contained. 

So we discussed that matter of arbitration under the Arbitration 
Act and we studied that act with a view of asking the Department of 
Commerce to appoint an arbitrator to arbitrate the matter. 

Q. Asa result of your and Morris’ consideration, together what 
did you and he do with respect to that idea of going to Commerce? A, 
The first move made in that direction as a result of our discussions, and 
by that I mean my discussions and Morris Luff's with Frank Small, Jr., 
I prepared a letter for Congressman Small's signature under date of 

700 December 1, which was addressed to the Secretary of Com- 

merce, Sinclair Weeks, December 1, 1953. | 


* 2* ~« * 


Q. As a result of that letter then what happened? A. Morris and 
I, on the third of December, 1953, together, went to the office of Stephen 


F. Dunn who was then general counsel for the Department of Commerce 
and discussed the problem with him at length, and we offered three pro- 
posals, one that the Department of Commerce interpose no objection to 
H. R, 4257 -- : 

Q. ‘That was the money pill? A. Yes, the money bill. 
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The second alternative, that the Department of Commerce 
would report favorably -- pardon, that the Department of Commerce 
would agree to arbitration under the Arbitration Act, and the third 
proposal was the proposal for a private law providing for arbitration 
of this specific case. 

701 THE COURT: Give me the three again. First, the Department 
of Commerce would enter no objection to H. R. 4257 as drawn. 

THE WITNESS: Yes, the first bill providing for lump sum pay~ 
ment. 

Secondly, the Department of Commerce would agree to proceed 
under the Arbitration Act to arbitrate the matter and the three proposals-- 
the third one was that the Department of Commerce would support a pri- 
vate law to provide for arbitration of the matter. 

MR. JACKSON: Arbitration Act you referred to in your second 
alternative that was under the War Contract Settlement Act that had 


something to do with arbitration, wasn't it? 


THE WITNESS: That, as I recall it, and Title 9 under the Arbi- 


tration Act, is what we specifically had in mind because it provides for 


irrevocability of arbitration procedures. 

MR. JOHNSON: I object to the witness' interpretation of the 
Arbitration Act. 

THE COURT: Sustained. 

BY MR. JACKSON: 

Q. You had this conversation with Mr. Dunn. What next happened 
with respect to Morris Luff's activities in furthering the legislation that 
you know of? A. Subsequently on the 11th of December, 1953, Morris 

702 Luff and I personally went together to the office of K. F. McClure, 
who was then assistant general counsel for the Department of Commerce, 
and we conferred with him at the suggestion of Mr. Dunn, the general 
counsel for the Department of Commerce, to work out the -- an accep- 
table bill which Commerce might be willing to support and we discussed 
it at length and we returned to my office. And subsequently during the 
few weeks following Morris Luff and I conferred frequently on the mat- 


ter. 
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Congressman Small directed me to follow the matter carefully 
and as intelligently as possible and do the best job we could in preparing 
a private bill that would provide for arbitration, assuming Commerce 
would support this in line with our discussions withMr. Dunn. 

Early in January -- and I don't recall the exact date of '54 -- I 
took my bill and Morris went with me, as a matter of fact, and I don't 
have the date on that, went with me down to the Department of Commerce 
and conferred again with Mr. McClure, and after he had discussed the 
matter with Mr. Dunn they agreed that the Department of Commerce 
would support, as they had agreed informally, and this was an informal 
preliminary conversation, preliminary introduction of the bill, and 
agreed informally that such a bill would receive their support. 

Q. Such a bill as what? A. The one we talked about for a private 

law to provide for arbitration. | 

THE COURT: Was that subsequently introduced? 

THE WITNESS: Yes, subsequently introduced on January 14, 1954, 
and that number is H.R. 7258. That bill was introduced to provide for 
arbitration and it provided for the U.S. -- there is a chief judge of the 
District Court -- : 

MR. JOHNSON: The bill speaks for itself. I ‘object. 

THE COURT: Sustained. 

Well, now, to follow it through, that is the one where the chief. 
judge pointed out -- he appointed an arbitrator. 

THE WITNESS: Yes, that was the first bill. 

BY MR. JACKSON: | 

Q. Continue with Mr. Morris Luff's activities in so far as you 
know them. A. Mr. Luff, Morris Luff, continued to work closely with 
us through the weeks and months that followed, conferring with members 
of the Congress who would be vitally identified with the enactment of any 
legislation of that type, and Mr. Small and I also personally conferred 
with professional staff members, as well as committee members involved. 

THE COURT: I don't want to prevent you from establishing your 
record, Mr. Jackson, but I don't think there is any question but what 


Mr. Morris Luff spent considerable time on this legislation. I don't 
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really think it is necessary that it be quite itemized step by step. 
704 As I say, Iam not telling you don't do it, but I don't think there 


is any question but what they spent considerable time in pursuit of this 


legislation. 

MR. JACKSON: I share the view that the less time we take in 
the case, the better. However, this gentleman, I think, is you might 
say the outside witness, not a party, who is in the position to really 
nail down what Mr. Morris Luff did without being taxed with the idea of 
partisanship, as any party to this case can be taxed who testified. I 
don't think there is a great deal more and you would like if we can go along. 

THE COURT: Go ahead. 

BY MR. JACKSON: 

Q. Then what happened of significance, sir, with respect to the 
legislation after it was introduced? A. We eventually received a favor- 
able report from the Department of Commerce on the bill. I mean the 
House Judiciary Committee, and the bill was reported favorably by the 
House Judiciary Committee and passed by the House on March 16, 1954. 

THE COURT: Passed when? 

THE WITNESS: H.R. 7258 was passed by the House on March 
16, 1954. 

BY MR. JACKSON: 

705 Q. At that time did you find yourself in communication with any 
of the parties in this litigation? A. That particular day Morris didn't 
come to our office in the afternoon as he had done frequently, andI tried 
that evening to reach him by phone and found after I had gone to the apart- 
ment that I didn't have his phone number and I knew Mr. Willard Luff 
lived at Gambrills, Maryland, and I felt if I placed a long distance call 
to him I could get Mr. Morris Luff through him, which I did. 

At the same time I informed Mr. Willard Luff of the passage 
by the House of H.R. 7258, and Mr. Willard Luff expressed surprise 
because he wasn't aware of the fact that the bill hadn't been introduced. 

Q. Then what happened? A. On the 5th of April, 1954, Mr. 
Willard Luff and Mr. Sidney Johnson came to our office on the 5th of 





183 3 
April, 1954, Iam sure that is correct. I have a letter in my file con- 
firming that date. 

‘At that time they wanted to know what they could do to be helpful 
in the matter. That was the first time we had seen Mr. Willard Luff to 
my knowledge since March 21,1953. This was on April 5, 1954. 

Q. What did you tell Messrs. Willard Luff and R. Sidney 
Johnson in response to their inquiry as to what they could do? A. I 

706 told them there was really nothing they could do. That the hard 
work of the legislative effort had been largely accomplished and there 
was nothing anyone else could do beyond what already was under way, 
and which we were doing in our office, and which Mr. Morris Luff 
cooperated on. : 

I did say, however, the only thing we lacked was a copy of the 
decision of Judge Ben Moore of March 10, 1953 and Mr. Sidney Johnson 
volunteered to provide that. A couple of days later he pezought it to my 
Office. 

Q. The civil fraud suit? A. Yes. : 

THE COURT: You wanted a copy of his opinion? | 

THE WITNESS: We wanted a copy for our file. We felt we 
needed it for reference in case we were questioned about it and wanted 
to proceed to present a certified copy to the committee in case it was 
needed. 

THE COURT: Proceed. 

BY MR. JACKSON: 


Q. Then what of significance happened with respect to the liti- 


gation with respect to Morris and his former partners? 

THE COURT: You mean legislation. 

MR. JACKSON: Yes, I do, Your Honor. | 

THE WITNESS: The most important thing that comes to my mind 
is when we appeared before the Senate J udiciary Committee. Congress- 

707 man Frank Small, Morris Luff and myself. _ 
Q. When was that? A. After it had passed the House. Our next 

effort was in the Senate side and we had the cooperation of Senator John 
Butler of Maryland and other Senators who were interested in the matter. 





184 
We were invited to appear before an executive, closed session 
of the Senate Judiciary Committee. I say "we", I mean Congressman 
Frank Small, Jr., and myself. The two of us were invited and reported 


there. Mr. Morris accompanied us and he did personally confer with 
the members of the Judiciary Committee prior to the session and was 
excluded from the Executive Session. 

MR. JOHNSON: I object, unless he has personal knowledge. I 
object. 

THE COURT: Overruled. 

THE WITNESS: I have personal knowledge. 

BY MR. JACKSON: 

Q. Continue. The general basic question -- the basic question 
pending at all times in this area of testimony is Mr. Morris Luff's parti- 
cipation with respect to the aid of this legislation, and also insofar as 
this witness knows, the relationship of Messrs. Willard Luff and Slacks 
to it. 

Will you continue? What happened next? A. Congressman 

708 Small and I met in executive session of the Senate Judiciary 
Committee with questions about the bill. The members of the committee 
suggested in our presence they felt there should be more than one arbi- 
trator. It was the idea of their members, adopted in that executive ses- 
sion, that the bill should be amended to provide for the appointment of 
three U.S. District Court judges to serve as arbitrators to be appointed 
by the Chief Judge of the U.S. Circuit Court. 

At that point the bill ran into trouble. 

Q. What happened? A. The bill was sent back to the House and 
the Senate amendment was concurred in by the House and enrolled and 
sent to the President for signature. 

Q. Did you hear from anybody? A. Yes, Bernard Shanley, 
legal counsel for the President called me personally and said the bill 
was objectionable. 

Q. Did you receive any call from anybody else at that time, or 
visit? A. Yes, from the counsel of the House Judiciary Committee that 
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the bill was objectionable. 
MR. JOHNSON: I object. 
BY MR. JACKSON: 
Q. As a result of the calls, what happened? 
709 x x 5 * 

Q. Then what happened with respect to the men I mentioned and 
their relationship to the legislation? A. I believe it was on the 15th of 
June, as my record indicates, that Sidney Johnson came to -- 

MR. JOHNSON: What is the year? | 

MR. JACKSON: 1954. 

THE WITNESS: Yes. 

THE COURT: What happened then? 

THE WITNESS: I believe it was on that date, at least my record 
indicates that, and Mr. Johnson came to our office and brought with him 
a letter signed by Willard Luff suggesting that we arrange -- I believe it 
was in that letter, that we should be -- requested to arrange for Mr. 
Sidney Johnson to confer with the Department of Commerce. 

MR. JOHNSON: May we have the letter? _ 

THE COURT: Do you have the letter ? 

THE WITNESS: I think I have, sir. Maybe I can find it. May I? 

THE COURT: Surely. 

THE WITNESS: Yes, I have it. 

THE COURT: Introduce the letter. 

MR. JACKSON: Mark it, the letter of June 12, 1954, signed 

‘Willard J. Luff to Honorable Frank Small, Jr., -- it is dated June 12, 
1954 -- 
THE COURT: It will be marked as Defendant's Exhibit No. 16. 


(Defendant's Exhibit No. 16 was marked 
for identification. ) 


MR. JACKSON: I offer it. It doesn't make any great difference 


to us one way or the other, but since objection has been made, we have 


no objection of it going in. 
ak K 
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11 THE COURT: I will admit the letter so far as the letter itself 


is concerned. 


(Defendant’s Exhibit No. 16 was received 
in evidence. ) 


THE COURT: The notation on the bottom, I don't think that is 
admissible. 

* *« 

BY MR. JACKSON: 

Q. With respect to the request in that letter that appointment 
be arranged for Mr. Johnson with the general counsel of Commerce, 
in the Honorable Frank Small's office, to make that arrangement, what 
action did your office take on that? A. No action on it because we felt 
it would be inappropriate and served no useful purpose. 

Q. Did you -- why did you feel it would serve no useful purpose 
of Mr. Johnson to see the general counsel? A. Our legislative effort 
was moving along successfully as it was and we knew Mr. Johnson had 
been involved in a great many controversies with Commerce on the 
previous claim. 


wt 


en ee ee * * 
712 Q. As of June 15th, I believe you say this letter was delivered 
to you, although the letter is dated June 12th as of then, then what 
happened ? 
THE COURT: Let me interrupt. Did you suggest an arbitrator 
as required in that letter? 


THE WITNESS: Yes, we suggested to Commerce later one who 


might be a very desirable arbitrator who was employed in Commerce. 
713 I believe we did. 

THE COURT: Let me see that letter. 

This reads in part, "You may advise Mr. Johnson whether you 
are willing to make any recommendations for the appointment of an arbi- 
trator by Willmore as provided in compromise amendment H.R. 7258." 

Did you make any such recommendation? 

THE WITNESS: Not until after the law was finally enacted. When 
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the letter was written, the law had not been enacted. 

THE COURT: Did you discuss with Mr. J ohnson any possible 
arbitrator at that time? 

THE WITNESS: No, we didn't. 

BY MR. JACKSON: 

Q. Then what happened, Mr. Slater? A. On the 17th of June, 
1954, Mr. Willard Luff came to our office and we sat at my desk and 
discussed our progress -- 

* * 

BY MR. JACKSON: : 
Q. Anybody with him? A. No, he came by himself. 
Q. Goahead. A. And he sat at my desk and discussed this 
714 matter at some length and during the course of our discussion 
he made a very -- made it clear to me that he and Morris Luff were in 
disagreement. : 

Q. As to what? A. Well, the only thing that they could be in 
disagreement about, as he explained to me, was over ties personal 
interest in the Willmore Engineering Company. 1 

* * * * 

Q. What was the disagreement about insofar as Mr. Willard Luff 
made it clear to you? A. I do not know the details of their disagreement. 

Q. Idon't mean the details, but the subject matter. A. Well, 
as I stated -- 


Q. You stated they were in disagreement. The question is, 


about what? A. They were in disagreement over their personal entitle- 
ment under any award that might be made under the bill. 

715 Q. Will you continue with the conference ? A. I invited Mr. 
Willard to take lunch with me at the Congressional Hotel and he continued 
to emphasize their disagreement over their personal entitlement to any 
award that might be made over the bill. I did what I thought was the 
logical thing. 

I explained to Mr. Willard Luff that members of the Judiciary 
Committee are not interested in going into people's private fights and our 
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office was not interested in going into people's personal fights. 

If they had a disagreement it would seem to me logical that 
they should resolve their difficulty by arbitration which would be con- 
sistent with the private law which was settling their differences with the 
government. 

L also made the observation to Mr. Willard Luff at that time at 
lunch that it was my firm opinion that if the members of the Judiciary 
Committee became aware of a controversy between the principal bene- 
ficiaries, that they would probably drop the bill like a hot potato, and 


that our office would more than likely be disinclined to continue the 


active sponsorship of the legislation. 

Q. Go ahead. What washis -- A. Mr. Luff, Mr. Willard Luff, 
told me that he would make it his business to get in touch with Morris 
Luff if he could that afternoon. I assume that he did because it was the 

716 next afternoon that Mr. Willard Luff telephoned to me and he 
: told me over the telephone that he had seen Morris Luff and that they had 


discussed arbitration to settle their disagreement, and that they had de- 
cided on an arbitrator to represent them in their differences with the 
government, and also to settle their personal differences between them. 

Q. What date did you say? The next day? What date was that ? 
A. That was on the 18th of June, 1954. I might say that it wasn't more 
than a half or three-quarters of an hour after that that Mr. Morris Luff 
also phoned me and told me essentially the same thing Mr. Willard Luff 
told me over the phone. 

Both of them requested that they have an opportunity to meet 
with me the following day on the 19th of June, 1954, in Frank Small's 
office, and that they might bring their arbitrator with them and they 
would ask me to witness an agreement to settle their personal differences. 

@. Then what happened? A. They came to the office, came to 
our office the next afternoon on the 19th of June, 1954. 

Q. Who came? A. The men who came with Mr. Willard Luff 
and Mr. Morris Luff and Mr. Eugene D. Hegarty, whom I had never met 
before and about whom I didn't even know before. I had never even 
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718 
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heard of his name before. | 

Q. What happened after they all got there? A. They explained 
to me that they had agreed to ask Mr. Eugene Hegarty to serve as their 
arbitrator on the Board of Arbitration, which would be created under the 
law, if finally enacted, and also to serve to arbitrate their personal 
differences. 

I might say we went into that at great length. I, being one who 
is usually very meticulous about details, insisted that we have a com- 
plete and thorough understanding before I drafted the agreement and he 
asked me personally to draft the agreement and I typed it personally 
with my own hands. 

THE COURT: Hegarty was to act as Willmore’ S arbitrator on 
the Board of Arbitrators as provided by the Act? : 

THE WITNESS: That is correct. : 

THE COURT: He also was to act on behalf of Willard and Morris 
Luff to arbitrate their differences between themselves? 

THE WITNESS: That is correct, sir. Tha was thoroughly under- 
Stood before I drafted the agreement and I didn't even consider writing 
Such an agreement until that was thoroughly understood between them 
in my office. | 

BY MR. JACKSON: 

Q. Showing you -- we all have copies of ED if Your Honor 
please -- pardon me, sir. 

THE COURT: Go ahead. 

BY MR. JACKSON: 


Q. Showing you page eight of a document called -- which is the 


appendix -- and this is the same document Mr. Johnson gave you among 
others some days ago, if Your Honor please, page eight of the appendix, 
and inviting your attention to a set out document on that page starting 
with "agreement," I will ask you if that is the agreement that you drafted 
as you have described? Is that a copy of it? A. I believe that is an 
exact copy. I have an exact copy in my file. I believe that is an exact 


copy. 
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Q. Do you have it here with you? A. Yes. 

THE COURT: There is no dispute on that. 

MR. JACKSON: No doubt about that. Iam sure of that. 

BY MR. JACKSON: 

Q. Who signed it in your office? A. Mr. Willard Luff and Mr. 
Morris Luff and Eugene D. Hegarty, Hegarty signing as accepting the 
appointment to serve as arbitrator. He signed the affidavit -- he signed 
the agreement after the other two first signed the agreement to appoint 
him, and Mr. Willard Luff assured us that he would be able to get Mr. 

719 Slacks’ signature to the agreement. 

I might say that on June 17 that question came up in our dis- 
cussion with Mr. Willard. 

Q@. What question? A. About the third party signing the agree- 
ment. 

Q. Who brought the question up? A. I did, because I was con- 
cerned that everyone who was involved, and it presently pretended to be 
a -- pretended to be or claimed to be a partner in the Willmore Company 
would be a signatory to that agreement. 

THE COURT: Who first mentioned Slacks' name? 

THE WITNESS: That day? 

THE COURT: To you. I don't care what day. 

THE WITNESS: Our first knowledge of Slacks! interest in the 


Willmore Company was when we got a copy of the -- the first time we 


became aware of his interest in it was when we got a copy of Judge Ben 
Moore's decision. 
BY MR. JACKSON: 

Q. About when? A. Probably about the 6th or 7th of April, 1954. 

THECOURT: That was when Mr. Sidney Johnson furnished you a 
copy of it? 

THE WITNESS: Yes. 

THE COURT: That is the first you had heard of Mr. Slacks ? 

720 THE WITNESS: If we had heard of him before it made no im- 


pression. We were definitely under the impression all the time up until 
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then that the principal beneficiaries of any effort we would make would 
be Mr. Morris Luff and Mr. Willard Luff. : 

THE COURT: Just a minute. 

BY MR. JACKSON: 

Q. During that time -- : 

THE COURT: Excuse me. In your meeting of June 19,1954, 
that being the date on which you drew up the instrument you have iden- 
tified -- : 

THE WITNESS: Yes. : 

THE COURT: --you insisted that Slacks sign it? 

THE WITNESS: I did not insist that as I recall, exactly in those 
words. | 

THE COURT: Did you suggest? 

THE WITNESS: I am sure I did. 

THE COURT: Mr. Willard Luff said he would undertake to get it? 

THE WITNESS: Correct. 

THE COURT: What did Morris Luff say? 

THE WITNESS: He was completely agreeable that Mr. Slacks 
should sign it. 

THE COURT: Go ahead. 

BY MR. JACKSON: 


721 Q. Now, with respect to the meeting of June 19, 1954, in your 


office from which this agreement eventuated, was there any discussion 
as to Mr. Slacks' relation to the enterprise and his possible interest 
in the outcome of any successful claim? A. No, not particularly. There 
was, however, on June 17th. : 

Q. Well, who brought it up? A. I raised the question because 
I asked Mr. Willard Luff how much interest Mr. John Slacks had in the 
Willmore Engineering Company and -- 

MR. JOHNSON: I object. 

THE WITNESS: He told me -- : 

THE COURT: Wait a minute. It is certainly admissible as be- 
tween -- he couldn't bind Slacks. It wouldn't be admissible as to Slacks. 
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It would be as to Willard Luff, which leaves us in a peculiar position. 
MR. JOHNSON: I withdraw it. 
THE COURT: I will let it in. 
MR. JACKSON: He said he inquired of Mr. Willard Luff as to 
Slacks’ part in this thing and it -- the expected award. Isn't that what 


you said? 
THE WITNESS: Correct. 
BY MR. JACKSON: 
Q. And, sir, what -- the question was, what did Willard say? 
722 A. Ican't quote verbatim. He said, in substance, Mr. Willard 
Slacks was -- pardon -- Mr. John Slacks was principally a bookkeeper 
and accountant for the firm and that his financial interest was virtually 
negligible. 

Q. What did he say with respect to Mr. Slacks’ potential signing 
of any agreement entered into? A. He said he was sure he could get 
Mr. Slacks to sign any agreement that they would adopt, ,get him to sign 
almost anything. 

Q. I would like to ask you your best estimate, how long did you - 
have conversations with Mr. Willard Luff personally beginning with the 
time he arrived at your office on June 17,1954, up and until the time 
you parted after lunch on June 17, 1954? 

Approximately how long did you talk about things with Mr. 
Willard Luff then? A. Probably, including lunch time, not -- probably 
not less than two hours and probably not more than two hours and a half. 

Q. Then on June 19th when he and Mr. Morris and Mr. Hegarty 
came and conferred with you in the office and the agreement was signed, 
approximately how long was Mr. Willard Luff in your presence on the 
19th, 1954 -- June 19th? A. I think they were all in my office at least 
two hours. 

723 Q. On the 19th? A. On the 19th. At least two hours. 

Q. So the agreement was signed. Then what significant thing 

happened with respect to the achievement of this legislation and the par- 


ties' participation in it as far as you know 
* Sd * 
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THE WITNESS: The next significant thing happening was on the 
22nd of June, 1954, and the conversation report of the conferees in 
correcting the amendment of the bill was adopted by both the House and 
the Senate. : 


THE COURT: Was the bill passed? 
THE WITNESS: Yes. : 
THE COURT: Did you have any conference of any significance 


with Willard Luff or Morris or anyone between where we are now and 
the ultimate passage of the bill? | 

THE WITNESS: Willard, Morris and John? 

THE COURT: Yes. 

THE WITNESS: Willard Luff and John Slacks were not in our 

- Morris was. 

THE COURT: Just routinely? 

THE WITNESS: Routinely. 

THE COURT: Nothing of significance ? : 

THE WITNESS: The one thing that might be considered as of 
significance, a phone call from Willard from Harrisburg to me two days 
after it was signed and he said he obtained the SESE EES of John Slacks. 

THE COURT: Anything else? 

THE WITNESS: No, I think not. 

THE COURT: Until it was passed? 

THE WITNESS: Yes. It was adopted on J une 22nd and enrolled 
and sent to the President for signature. ! 

THE COURT: When did it become law? | 

THE WITNESS: June 30th, private law 495 was approved. There 
comes a significant development -- 

THE COURT: 495? : 

THE WITNESS: Yes. --very significant development the next day. 

THE COURT: Go ahead. : 

BY MR. JACKSON: 

Q. Go ahead. A. The next day, on July ist, I received a phone 

call from Mr. Morris Luff. 
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THE COURT: What occurred on July 1st that had to do with 
getting the other half of the bill -- 
725 THE WITNESS: Yes. 
THE COURT: And it had to be maneuvered into law? 
THE WITNESS: It passed the House and Senate that same after- 


THE COURT: When did it become law, the other, private law 501? 
THE WITNESS: July 6th. 
BY MR. JACKSON: 

Q. That was the appropriation half of it? A. Yes, the second 
half that was left off the enrolled bill and Mr. Morris Luff discovered 
that error on the first of July. 

Q. And brought it to your attention? A. Correct. 

Q. Inviting your attention to your phone conversation with Mr. 
Willard Luff on March 16, 1954, your not less than two hour conference 
with him on June 17,1954, your not less than two hour conference with 
him on June 19, 1954, and your phone call from him on June 18, 1954 -- 
telephone call reporting that he and Morris were in agreement and any 
other contact, casual or otherwise that you may have had with Willard 
Luff, did Mr. Willard Luff at any time ever inform you that he had a 
firm agreement of distribution of any eventual recovery against the 
government with Mr. Morris Luff and with Mr. John Slacks and that 
that agreement had been in effect ever since April or May, 1945? 

726 MR. JOHNSON: I object. 
THE WITNESS: He did not. 
THE COURT: Overruled. 
BY MR. JACKSON: 
Q. Did he ever tell you he had any such agreement, whether it 


was dated back in '45 or any time? A. The only thing we became aware 


of was their thorough disagreement as emphasized on June 17th by 
Willard Luff in that luncheon meeting. 
Q. I will invite your attention to the month of October, 1944, Mr. 


Slater. Did you at that time have occasion to receive a visit from Mr. 





Slacks and Mr. Willard Luff? A. When? 

Q. October, 1954 -- pardon, I mean October 1954, yes. A. 
October -- 

Q. Did you have occasion to see Messrs. Slacks and Willard 
Luff in that month? A. I think it was in October, 1954, that John Slacks 
and Willard Luff came to my office one evening, about 7:30 or 8:00 o'clock. 


Q. What was the occasion? A. By prearrangement they came. 
Q. How long did they stay? A. Until about midnight. 
727 Q. What was the substance of their communication to you and 


what was your response to it? A, AsI recall at that time, the Board 
of Arbitrators was still in the process of reaching a decision and Mr. 
Hegarty was on that Board and they came to me that night with the plea 
to intercede with Eugene Hegarty to get the Board of Arbitrators to make 
a distribution of the award which would be favorable to them, and cer- 
tainly asking for generous consideration and at their request that night, 
even though I had never telephoned Eugene Hegarty in my life before, I 
did telephone him that night in their presence and I asked Eugene Hegarty 
to -- if there wasn't some way that the thing could be worked out so every- 
body would get fair consideration. 

He said that he -- he did assure me that they were doing just 
that, to give fair and appropriate consideration to everybody. But he 
pointed out to me that it was utterly impossible for the Board of Arbi- 
trators to divide the proceeds because it was not within their authority 
under the private law and it would have been in violation of the agree- 
ment signed on -- rather on June 19, 1954. 

Q. Did you so advise Messrs. Slacks and Willard Luff at that 
time? A. Yes, I did. 

Q. What, in substance -- how, in substance, did you leave your 

728 advice to them? A. Well, I presume the best way I can sum it 

up would be that evening in my -- my statement to them was that, whether 
they liked it or not they had signed an agreement which I regarded as an 
honorable and perfectly legal agreement. 

MR. JOHNSON: I object to the witness' -- 
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THE WITNESS: On June 19th. 

MR. JACKSON: That is what he told them. 

THE COURT: I will let it in. A good deal of this is res judicata. 

BY MR. JACKSON: 

Q@. Now, you said the conference lasted about four hours? A. I 
don't know exactly what time they came, but I know it was about mid- 
night. They came in at 7:30 or 8:00 p.m. 

Q. Did Mr. Slacks or Willard inform you at that time that the 
partnership had a firm agreement dating back to April or May, 1945, 
whereby they would divide any recovery against the government strictly 
in accordance with the number of days spent by the three of them during 
the active winch-production days of the partnership and as those days had 
a ratio to one another. Did they tell you that? A. They did not. 

MR. JOHNSON: I object. That is a leading question. 

729 THE COURT: It is leading. I will grant that. I will let him 
answer. He said he didn't. 

THE WIINESS: They did not. 

* 2 

BY MR. JACKSON: 

Q. Mr. Slater, when you and Morris Luff visited the officials in 
Commerce in late '53 and then during '54, and when you and Morris 
visited the various Congressmen who were significant to the passage of 
this legislation where -- if you know -- were John Slacks and Willard 
Luff? A. I don't know. 

Q. Well, did they go with you on any of these conferences and 
missions? A. No, they didn't. 

Q. That you have described? A. No, they didn't. 

Q. How long -- you first met Morris then in March '53? A. Yes. 

Q. Is that right? A. Yes. 

730 * * * * 

Q. Are you acquainted with other persons in the District of 

Columbia where Mr. Morris Luff lives who also know him? A. Yes, Iam. 


Q. You have mutual acquaintances, is that correct? A. Yes. 
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Q. Do you know what Mr. Morris Luff's reputation for truth and 
veracity is among those who know him and whom you also know? A, I 
would say it is excellent. | 
Q. Mr. Slater, inviting your attention to the spring of 1955, 
probably in March '55, did you have occasion to see Messrs. Willard J. 
Luff, R. Sidney Johnson and J. Richard Earle? A. March, '55? 

731 Q. Approximately March '55. But in any event in the spring of 
'55? A. I think it was in that month of March '55 that Willard Luff and 
Sidney Johnson and Mr. Earle came to my Office, in. the House Office 
Building, Room 118 -- 

Q. In Washington, D. C.? A. Yes. : 

Q. And? A. They came into my office without any previous 
arrangement and engaged me in conversation in my office. 

* * * * 

Q. At that time did you have a conversation with the people you 

732 have named? A, Yes. | 


Q. AndIam not asking for detail at all, but to what big subject, 
if there was a big subject, did the conversation relate? What was the 


ultimate topic of the conversation? A. Formula for the distribution of 
the award and Sidney Johnson's claim for a fee of somewhere up to 
$40, 000 or $50, 000. : 

Q. What was the substance of the conversation? What did they 
Say to you and who said it and what did they say in response? 

MR. JOHNSON: I withdraw all objections and will allow the 
witness to testify. 

THE COURT: All right. 

BY MR. JACKSON: i 

Q. What did you say and who said what? A, I can't remember 
all the details, but I do recall that they asked me if I would be willing to 
sign an affidavit supporting their position for distribution of an award 
according to a formula which I didn't understand, and also supporting 
Sidney Johnson's contention that he was entitled to a fee of somewhere 
between forty and fifty thousand dollars. | 
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I told them that the bill had been introduced for the benefit of 


Willmore Engineering Company. It had not been introduced for Sidney 


733 Johnson. If we had any intention of including him in the legis- 
lation, his name would have been mentioned in the legislation and if he 
had any claim against Willmore that was a private matter between him 
and Willmore Engineering Company and not a matter for legislative 
effort on our part. 

Before the conversation was concluded, they offered to reward 
me generously if I would go along with them on this kind of a program 
for distribution and I resented it and told them so and I wouldn't have 
any part of it, and I told them I couldn't be bought for any price and I 
wasn't interested. 

Q. When you say they -- A. I assume all three of them were a 
party to the trip to my office and I couldn't imagine them having any 
other purpose in coming there. 

Q. Who were the ones who offered to reward you if you gave them 
the affidavit? A. There was no specific reward mentioned and -- 

Q. Who brought -- who told you that you would be rewarded? 
A. Willard specifically, with Sidney Johnson standing and nodding his 
head and assenting. 

Q. Did you ever give them an affidavit or support their proposed 
scheme of distribution in any way? A. No, I did not. 

* * aK * 

735 CROSS EXAMINATION 

BY MR. JOHNSON: 
Q. Mr. Slater, I believe you said that you were the adminis- 
trative assistant to Congressman Frank Small, Jr., of Maryland? 
A. That is correct. 
Q. When did you first become his administrative assistant? 
A. The first day he entered the 83rd Congress. 
Q. That was Congressman Small's first term in Congress? 
A. Yes. 
Q. Had you been administrative assistant to any other Congressman 
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prior to that? A. I had not. 

Q. Where had you been working prior to the time of your appoint- 
ment with Mr. Small? A, Immediately prior to that I had been the exe- 
cutive director of the Capitol Hill Club which was a Republican organi- 
zation on Capitol Hill and previous to that I had served as the assistant 

736 general manager of the National Capitol Sesquicentennial Com- 
mission, created by Congress to celebrate the 150th PEE SeY of the 
United States. 3 

Q. Were you born and raised here? A. No, I have lived here 
since 1944. 

Q. What state did you come from? A. Born in the state of 
North Dakota. 

Q. How long did you live in North Dakota before coming here? 

A. I left North Dakota in 1928 and I have traveled for 20 years as an in- 
ternational representative for Lions International, but during -- 

Q. Did you have anything to do with the school system in North 
Dakota? A. Yes, superintendent of the city schools of Oaks, North 
Dakota. 


Q. When you were appointed to Mr. eo eS you had had 
no experience in legislative matters, had you? A. No, as such. 


Q. Were you acquainted at all with the procedure and routine of 
getting a private bill through Congress? A. I was. 

Q. When this matter of H.R. 4257 came up there in March, 
1953 -- when did Congressman Small take office? A. I believe it would 
have been January 2nd or possibly January 3, 1953. 

737 x * * 3 *x 
; Q. Will you tell us, please, the regular routine that is followed 
after the bill is dropped into the hopper by a Conereoeinany A. Do you 
want the routine? 

Q. Yes. A. The bill is referred by the House Parliamentarian 
to the proper committee and in case of private claim bills they are nor- 
mally referred to the House Judiciary Committee and referred directly 
to the Claims Subcommittee. : 
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Q. Who is the official in the Claims Subcommittee to whom they 


are referred? A. Normally referred to the chairman of the Claims 


738 Subcommittee and his counsel. 

Q. Do you know Mr. Walter Lee? A. Yes. 

Q. What is his position? A. Counsel for the Claims Sub- 
committee. 

Q. He would be the one who eventually gets the bill after it had 
been introduced? A. Correct. 

Q. What is the procedure? A. I presume he studies the bill as 
anyone in that capacity would do and makes recommendations for the 
subcommittee. Prior to that time, however, the bill -- nothing is done 
on the bill unless the Congressman who introduces the bill addresses a 
request to the House Judiciary Committee and questions that -- requests 
that committee to call for the reports from the appropriate government 
departments, which we did. 

Q. In the case of 4257 you did that? A. Yes. 

Q. And you made that request of Mr. Lee? A. Yes. To the 
chairman of the House Committee on the Judiciary. 

Q. Didit goto Mr. Lee? A. I presume it was referred to him 
because he serves as staff counsel. 

739 Q. Yes. Asa matter of fact, you know it went to him, don't 
you? A. Certainly. That would be the normal procedure. 

Q. Did he request of the Commerce Department a report on the 
matter? A. It was requested on the signature of the chairman of the 
Judiciary Committee, not over Walter Lee's signature. 

Q. Walter Lee initiated it though, didn't he? A. I can't answer 
that. I don't know who prepared the letter for the signature of the chair- 
man of the committee. 

Q. All right then. You know what the next procedure is? A. Yes, 
Ido. After the report is received, if a report is received from the de- 
partments, government departments interested or affected, the sponsor 
of the bill normally calls upon the chairman of the committee or chair- 
man of the subcommittee to schedule hearings. 
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Now, was that procedure followed? A. It was. 
With reference to 4257? A. Yes. : 
And what resulted from that? A, There was no action. 
No hearing? A. No hearings. : : 
740 x * * 
When Morris Luff called on you on the 16th, had you ever 
heard of the Willmore Company before? A. No. | 
Q. The first knowledge you had about that was from him? A. 
That is to the best of my knowledge, that is correct. I think that is 
correct. | 
741 Q. Where was Morris Luff living at that time? A. I don't know 
excepting that he said he was living in the District of Columbia. 
Q. What was Congressman Small's district in n Maryland? A. Fifth 
Congressional District. | 
Q. What counties is that? A. Included = Arundel County, 
Prince Georges County, Calvert County, Charles County, St. Mary's 
County and-- 
Q. When Morris Luff first visited you, did he tell you about his 
brother, about Willard Luff? A. Yes. 
Q. On the first day? A. Yes. : 
Q. Did you ask him where Willard lived? A. I did. 
Q. You found that Willard lived in Congressman Small's District? 
A. That is correct. 


Q. Is it the custom of a Congressman to sponsor a bill or anyone 


but -- for anyone but a constituent? A. Customarily a man sponsors 
legislation only for his constituents, but when there are people interested 
in such a piece of legislation who reside in the District, there is nothing 
precluding the Congressman from sponsoring legislation for people in 
the District. 

742 Q. Isn't it a fact that Congressman Sm all, that day, met Morris 
Luff for the first time? A. My recollection is that he didn't meet 
Morris Luff that time. : 

Q. Didn't you introduce him to him? A. Ithink Mr. Small was 
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not there the first time Mr. Luff came to our office. That is my recollec- 
tion. 

Q. Did you inform Congressman Small about Willard Luff and 
where he lived and that he was in his district? A. I did. 

Q@. Congressman Small then asked that Willard come in to see 
him, right? A. He certainly did. 

Q. Was Willard a constituent of his? A. That would be the nor- 
mal procedure and that is what he did. 

Q. Now, then,did you keep all the records for Congressman 
Small? A. I was his administrative assistant and was responsible for 
keeping the records in the outer office, yes. 

Q. Did you have a guest book or reception book or something 
like that in the office? A. Yes, we did. 

Q. Where is that book now? A. I think it is in the possession of 
Frank Small. 


67143 Q. You don't know that? A. Well, it was delivered to his home 


along with other records delivered to his home at the time we closed out 
his office as a member of the House. 

Q. Were all of his records delivered to his home? A. No, I 
retained this record specifically knowing that litigation was in process 
and with his permission I retained this file. This is the only file I retained. 

Q. Whendid Congressman Small leave office? A. His term ex- 
pired January 2nd, I believe, or January 3rd. I think January 2, 1955. 

Q. What litigation was going on from the time that Congressman 
Small left the office, and when you took charge of these papers? A, 
When I took charge of them ? 

Q@. Yes. A. I had them all of -- I had them all the time. 

Q. Didn't you tell'us you delivered some of his records to him 
and kept some yourself? A. I kept these with his permission. 

Q. And you have had them in your possession since? A. With 
his full knowledge and consent. 

Q. Iunderstand you to say that you kept them because litigation 
was pending? A. We understood so. 





203 | 
744 Q. What litigation? A. The litigation in which you have been 
involved in the Courts in the District of Columbia. 

Q. How did you learn of that in January 54? A. I learned 
about it from Morris Luff. | 

Q. Morris Luff told you in January, 1954, that there was Liti- 
gation pending here? A. No, not in '54. : 

Q. Didn't you just say January '54? A, No, I didn't. '55, 

Q. Let me ask you again. When did Congressman Small leave 
his office? A. I told you a few minutes ago his: term expired January 
2nd or 3rd, 1955. 

Q. What litigation was pending in J anuary, 1557 ? A. All I know 
is that you were in controversy as Mr. Willard Luff's attorney, with 
Morris Luff. I don't know the details of the Litigation nor was I con- 
cerned about it. 

Q. Why do you say I was Willard Luff's attorney? A. Because 
I was advised that you were. 

Q. By whom? A. Morris Luff and previously by Willard Luff. 

@. When were you so advised? A. Previously I was so advised, 
by Willard Luff. i 

745 Q. Now, Mr. Slater, at the time Congressman Small went out of 
office in January 1955, you had had the Willmore matter in your charge 
Since March 1953, hadn't you? A. That is correct, : sir. 

Q. Yes. Now, in March 1953 did you learn of any litigation -- 

A. In March 1954? 


Q. Pending and pending prior to that? A. I eae learned of the 
decision of Judge Moore which was March 10, 1953 -- 

Q. When did you learn of that? A. My recollection is that we 
were told of this court action and the decision which was favorable to the 


Willmore Engineering Company. I think we were told of that both by Mr. 
Morris and Willard Luff when they came to Frank Small's office on the 
21st of March, 1953. 

Q. And didn't you say just a while ago this morning that you 
first learned of that, Judge Moore's opinion, when it was brought to you 
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in your office by myself? A. I didn't say that. I said that was the first 


time we became aware of the interest of John Slacks. 


@. Then you knew about the civil fraud case and the decision of 
Judge Ben Moore in March 1953, is that correct? A. Yes, but I didn't 
know the details of it. I only -- all I know is a favorable decision was 


rendered which absolved The Willmore Company. 
746 Q. Isn't it a fact that Willard and Morris Luff brought to your 
| office in March 1953 a copy, photostatic copy of Judge Moore's -- 

A. Lhave no recollection of such a copy ever delivered to our office. 

Q. You say you never received a photostatic copy? A. At that 
time ? 

Q. When did you receive one. A. The first recollection I have 
of a copy of that court decision was the copy that you brought to us. 
That is the first recollection I have of it. You brought that probably on 
the sixth or seventh of April, 1954. 

Q. That is the first time you ever saw the decision? A. That 
is the first time that we ever became aware of John Slacks' interest and 
if we have seen a copy of that before, I don't recall we ever had a copy 
in our Office. 

Q. When I came to your office with Willard Luff in March, 1954, 
isn't it a fact, sir, that you had a carbon copy -- photostatic copy of that 
decision and asked me to get you a certified copy from the court? A. I 
asked you -- you volunteered to get me a certified copy from the court 
and I said I would appreciate it -- I would appreciate getting it. 

@. Yes, and you told me, did you not, sir, that the matter was 

747 before the Senate Committee staff and you thought that a photo- 
static copy would not be satisfactory and you should have a certified copy. 
Isn't that correct? A. Ihave no recollection of such a statement. I re- 
call that we asked for a -- we took advantage of your offer for a certified 
copy. 

Q. How long had you had the photostat in your possession? A. I 
have no recollection of having had a photostat in my possession. 


Q. Then I understand your testimony to be that you had never 
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seen a copy of Judge Moore's opinion, either photostat or otherwise, 
before March 1954, is that correct? A. I have no recollection of it, sir. 
Q. Did Morris Luff tell you about the civil fraud action and who 


the parties were? A. He told me about the civil fraud action in consid- 


erable. detail and he may have mentioned John Slacks' name. I don't 
recall that. I do recall that our -- Mr. Small and I both felt that there 
were only two principal parties cf interest in oe Engineering 


Company. That was our-- 

Q. Who told you that? A. Nobody told me that. That was our 
understanding of the situation at the time Mr. Morris Luff and Willard 
Luff came to our office. 

Q. Did Morris Luff tell you that John Slacks was a party to the 

748 civil fraud action? A. He may have. I don’ t recall that he did. 

Q. In March '53? A. He may have. : 

Q. You think he did, don't you? A. I don't think so atall. I 
don't know for sure. I don't recall that he ever said so, but he talked 
at great length about Willard and himself. : 

Q. Now, when you introduced H.R. 4257 on March 25, 1953, did 
you inform Willard Luff that you had introduced that bill? A. He knew 
that we were going to introduce it and I assume that we must have in- 
formed him and undoubtedly sent him copies. He had been in our office 
the 21st of March, 1953, at which time Frank Small agreed to introduce 
the bill. : 

Q. That bill died with that Congress? A, No, the bills do not 
die on the first session of a Congress. A bill stays on the calendar as 
long as the Congress continues, whether it is the first or second session. 
Bills die only at the conclusion of the second session of the Congress. 

Q. What Congress was it that that bill was introduced in? A. 
The 83rd Congress. Introduced in the first session. It holds over to 
the second session if there is any basis at all for pursuing it further. 

749 Q. So H.R. 4257 then would have been still alive and pending in 
Congress -- A. If there had been any support for it, yes. 

Q. When H.R. 7258 was introduced? A. Yes, and if support 

could have been mustered. : 
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Q. Then there was no support with that bill? A. There was not. 
Q. Never had been? A. Not so far as we could determine ex- 


cepting from the sponsors and beneficiaries. 


Q. The sponsor is the one who supports it? A. Correct. 


Q. And you say there was no support for it at all? A. Well, 
there was no support from the Department of Commerce and unless the 
Judiciary Committee receives a favorable report it is normal for a com- 
mittee to allow a bill to die. 

Q. You didn't receive a favorable report from the Department 
of Commerce on H.R. 4257? A. That is correct. We didn't receive a 
favorable report. 

Q. So after it was introduced and it was referred to the House 
Judiciary Committee, and the Subcommittee on Claims, and a request 
was made for report on Commerce, there was nothing more for you to 
do, was there, other than just to wait for that report, isn't that right? 

750 A. Repeat that. 

Q. You never received any report from Commerce on 4257? 

A. They received a report in the Judiciary Committee that indicated 
lack of support. 

Q. Then if you had lack of support, there was nothing for your 
people to do, was there, nothing for you to do, Mr. Slater, as a legis- 
lative man? A. With reference to that particular bill. 

Q. That is what Iam talking about. That bill was pending from 
March 25th on through the whole 82nd Congress, wasn't it? You say it 
didn't die until the second session. A. It would still be on the record in 
the committee. When H.R. 7258 was introduced the committee simply 
discarded the other bill, that is all. 

Q. So there was no work for you to do or Morris Luff to do 
either, on that bill, was there, which finally died, and you had no report 
from Commerce? A. We were still exploring all the possibilities of 
support. We were still exploring all possibilities and that is why we went 
to Commerce and proposed that arbitration be undertaken under the 
Arbitration Law. 
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Q. You are talking about a new bill, aren't you? A. That is 
correct. 

Q. You didn't explore any possibilities of 4257, did you? A. 

751 We did. 

Q. Youdid? A. Yes. 

Q. What do you mean? Thinking about it, talking about it? 
A. Explored the legal possibility and whether support might be obtained 
from Commerce and records available which indicated that previous 
testimony under the hearings introduced by Senator Beall was so con- 
fused as testimony that the committee couldn't make head nor tail of it. 

Q. You did review the hearings on Congressman Beall's bill? 
A. Toa large degree. 

Q. When did you review those hearings? A, Well, I presume 
it was over a long period of time, over a period of months, I would say. 

Q. Did you take the files into your office and review them? A. No. 

Q. Where did you review them? A. In the office of the House 
Judiciary Committee. 

Q. It took you several months to review that record? A, I 
didn't spend all my time on that. 

Q. You did read them? A. Occasionally I referred to them, yes. 

752 Q. How much time altogether would you Say you spent in reading 

those hearings? A. I don't think that is easy to estimate. I was in that 
office many times. 

Q. How voluminous were they? A. I can't answer that. They 
were quite voluminous. 

Q. You are talking about the transcript of the hearings? A. Yes, 
they are quite voluminous. 

Q. Five volumes? A. I@on't know. 

Q. After reviewing those, I understand you to say you decided 
there was no use doing anything more about 4257? A. We didn't say 
there was no use. We saw the bill was not likely to be a success. 


Q. And determined that from reading those hearings, didn't you? 
A. That had something to do with it possibly. | 
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Q. When you read those transcripts of those hearings, didn't 


you see John Slacks name mentioned in them? A. I may have. 

Q. Yes. Now, this was a hearing on the claims of the Willmore 
Engineering Company against the U.S. Maritime Commission, wasn't it? 
A, You saw-- 

Q. Mr. Slater, you Saw John Slacks' name mentioned by Willard 

753 and Morris Luff in those hearings, didn't you? A. I may have 
seen it. I don’t know. 

Q. And do you recall who else was mentioned in those hearings ? 
A. I don't recall all the names in the hearings, no. 

Q. Did you see the name of Sidney Johnson as counsel for Will- 
more? A. I saw your name in the hearings, yes. 

Q. As what? Mentioned in what way? A. I can't answer that. 

I saw your name in the hearings. 

Q@. Previously -- how frequently did it appear in it, my name? 
A. Ican't answer that. I don't know. 

Q. Isn't ita fact, Mr. Slater, right on the front page of that 
document I was named as counsel for Willmore Engineering Company? 
A. You may have been. I don't know. 

Q. When did you-- A. I wasn't at those hearings. 

Q. When did you first reach the conclusion that I was only 
Willard Luff's attorney? A. We were told quite emphatically by Mr. 
Morris Luff that you didn't represent him. 

Q. Now, you knew from reading that transcript of the hearings 

754 held in 1952 that I was attorney for Willmore Engineering Com- 
pany partnership, didn't you? A. Iknew your name was in the hearings. 

Q. Then you were told by Morris Luff that I was not his personal 
attorney? A. I don't know how long or when this question of representa- 
tion may have taken place. I have no idea. I have no knowledge -- 

Q. Are you sure it happened? A. I have no knowledge of your 
personal arrangements with Morris Luff other than what he told me. 

Q. What he told you? A. Correct. 

Q. I understood you to say, Mr. Slater, sir, that Morris Luff 
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told you that I was not his personal attorney? A. Iam sure he told me 
that. : 


@. You don't remember when or where he told you that? A. I 


don't know. | 

Q. You became pretty well acquainted with Morris Luff, didn't 
you, on the Hill? A. Yes, Idid. That would be the normal thing to ex- 
pect, wouldn't it? 

Q.- He was there two or three times a week in your office, right ? 
A. Right. | 

755 Q. And over what period of time? A. Over the period covered 
by the legislative efforts from March 1953 until the enactment of the 
legislation. 

Q. What was necessary for Morris Luff to be in your office two 
or three times a week during the pendency of the 4257 bill? Why was it? 
A. Frequently to counsel with me concerning people on the various in- 
terested committees and personalities who should be pcontaced to enlist 
their support for the bill. 

Q. Iam talking about 4258. Was Morris Luff in your office two 
or three times a week during the summer of 1953? A. I don't know how 
many times a week, but I would say over a period of time, varying, of 
course, he was in our office as much as two or three times a week. 

Q. That was when this 4257 was receiving no support and you had 
reviewed the hearings and decided there was no hope for that bill, isn't 
that right? A. We didn't make a decision all by ourselves. We de- 
pended on Commerce for a reasonable report on the bill and we tried to 
expedite that report to get it out of Commerce. 

* * x “ 

758 MR. JOHNSON: Now, Mr. Slater, you first met me in March, 
1954, did you not? 

THE WITNESS: My recollection is that the first time I ever saw 

you was on April 5, 1954. 
BY MR. JOHNSON: 
Q. April 5, 1954. You are probably correct about that. 
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The next time you saw me was when? A. Probably a couple of 
days later when you delivered the copy of the -- certified copy of Judge 
Ben Moore's decision. 
Q@. When was the next time? A. My recollection is that it was 
on the 15th of June. 
Q. That is the time -- 
THE COURT: 1954? 
THE WITNESS: Yes. 
BY MR. JOHNSON: 

Q. That is the time I brought in this letter from Willard Luff to 
Congressman Small? A. Right. 

Q. Those are the only three times that you ever saw me, right ? 

759 A. Let me see. I feel that those are the only three times prior 
to the enactment of the law. 

Q. Now then, I came there for the purpose of delivering this 
letter to Congressman Small, didI not? A. Yes. 

Q. Was Congressman Small there when I arrived? A. I do not 
recall whether he was there specifically. 

Q. Isn't it a fact that Congressman Small was not there and that 
I handed you this letter and you and I went into Congressman Small's 
office and you placed this letter in the center of Congressman Small's 
desk and said, ''He will see it as soon as he comes?" A. That sounds 
reasonable. 

Q. Ispent about an hour there, didn't I, with you? A. Perhaps. 

Q. Now, we had quite a conversation, didn't we, Mr. Slater? 
A. I don't know how much conversation we had, but I know we had 
conversation. 

Q. Didn't I inform you that Willard and Slacks were having 
trouble with Morris and that -- Morris was claiming that he owned this 
bill -- the benefits of it, he and his wife? Didn't I tell you that? A. The 
letter indicated that and I do recall some reference to that, verified by 


760 Mr. Willard Luff when he came in to see me on the 17th, two 
days later. 
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Q. AndI told you, didn't I, that Willard Luff -- Mr. Slater, that 
Willard Luff had a power of attorney from Mr. Slacks, and that I was 
representing both of them? A. You may have told me that. 

Q. Now, and you were apprised by this letter, were you not, 
that those two partners of Willmore wanted cooperation of Congressman 
Small in this arbitration, isn't that right? A. That may be. 

Q. What do you mean "may be?" A, The letter indicates that. 

Q. Yes. Now, you read the letter, didn't you, when I brought it 
to you? A. Yes. : 

Q. When I left that office that day that ee was laying in the 
center of Congressman Small's desk, wasn't it? A. If you say it was, 
I assume it probably was. | 

Q. Yes. Now, isn't it a fact, sir, that you never showed that 
letter to Congressman Small? A. That is not true. 

Q. Isn't it a fact that you had that letter in your possession the 
17th, 17th of April or whatever it was when Willard came in, and that 
you told Willard that you were holding that letter away from Congress- 

761 man Small? A. That is not true. 


Q. That is a deliberate lie. Did you show it to Congressman 
Small? A. I certainly did. 
Q. Did Congressman Small ever make any reply to that letter ? 


A. He did not. | 

Q. Why? A. Because he felt it was SARE and he 
couldn't understand why you should be injecting yourself in the case 
when we were introducing legislation for the Luff Brothers under the 
name of Willmore Engineering Company. | 

Q. He couldn't understand why I was appearing as whore for 
two partners? A. There was no purpose in your appearance at that 
time except to inject yourself into it. 

Q. The purpose was to deliver the letter to Congressman Small, 
wasn't it? A. And it was delivered to him. | 

Q. Did you talk with Congressman Small about that? A, I 
certainly did. | 
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Q@. Where did Congressman Small get the idea that I was inject- 
ing myself into it? A. Anybody who would read that letter would know 
that. 

762 Q. Did you ever show Congressman Small the -- Judge Moore's 
opinion? A. I certainly did. 

Q. Did you tell Congressman Small about the hearings on 6053 
before Congressman Jonas in 1952? A. Congressman Small was well 
aware of those hearings and discussed them at length with Senator Beall 
who was a personal friend of his, and recommended to Congressman 
Small, Frank Small, Jr., that he introduce a bill similar. 

Q. Congressman Small knew that Sidney Johnson had been attor- 
ney for Willmore in those hearings, didn’t he? A. The name Sidney 
Johnson was of no consequence to Mr. Small. That had nothing to do 
with the merit of the bill that we were introduc ing. 

Q. LIasked you whether Congressman Small knew that Sidney 
Johnson was the attorney for Willmore? A. I can't say that he knew that 
and I doubt seriously if it would have been of any concern to him. He 
was not interested in introducing bills for attorneys. He was interested 
in introducing a bill for Willmore Engineering Company. 

Q. Were you ever asked to introduce a bill for me? A. Icer- 


tainly was not. 


Q. That was no part of your business or Congressman Small's 


business? A. We weren't interested. 
763 a x * 
BY MR. JOHNSON: 

Q. You made the statement, Mr. Slater, did you not, that you 
didn't want me in the case in any way because -- in reference to 7258, 
because I had been involved in some controversy with the Commerce 
Department? A. There was no doubt about it. The record shows it. 

Q. What record? A. The record of your troubles with the 

- Maritime Commission. 

Q. What records are they? Do you have them? A. Regarding 

the Willmore Claim. 
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Q. Tell us more about that. A. I don't know the details. 

Q. Have you seen the records? A, That fact that you defended 
the Willmore Engineering Company on the civil fraud charges indicates 
that enough. 

Q. Answer my question, please. Have you seen those records 
that you have referred to? A. Maritime Commission -- 

764 Q. Yes. A. Only the reports in the Judiciary Committee. 

Q. Report of the J udiciary Committee? A, Report in the Judi- 
ciary Committee. 

Q. You mean the transcript of the hearings? A. Yes. 

Q. And-- A. Most of that was brought out there. 

Q. That, in your opinion, is the record of Maritime Commission-- 
A. Most of that record was brought out in those hearings. 

Q. Did you ever learn in any way or hear that I participated in 
any proceedings on this claim before the Maritime Commission? A, I 
didn't refer to that. 

Q. What are you talking about then? A, Referring to the civil 
fraud charges where you defended Willmore against charges made by 
Maritime. 

Q. That wasa successfully defended case. A. Yes. 

Q. Do you call that a controversy with Maritime which would 
prevent me from being interested in a claim before Congress? A. I 

765 don’t know how you can call it anything else. 

Q. Because I had successfully defended Willmore, you think that 
disqualified me as an attorney to come into this matter at all, is that 
correct? A, We had no need for an att orney. 

Q. Who is we? A. Congressman Frank Small, Jr., and our 
office. We were Sponsoring the legislation’and didn't need the help of an 
attorney. 

Q. You are talking about Morris Luff too? A. Morris Luff was 
a great help to the legislative effort: 

Q. He told you you didn't need an attorney? A. He didn't say 


anything of the kind. We can make up our minds on that all by ourselves. 
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We didn't need any advice on that. 

Q. Isn't ita fact, Mr. Slater, that this H.R. 4257 was intro- 
duced in Congress by Congressman Small because Willmore had been 
exonerated of the fraud charges against it and Judge Moore's opinion 
absolutely cleared them and exonerated them of all fault in making this 
claim against the government? Isn't that a fact? A. No, that is nota 
fact entirely. Senator Beall, who was a very close friend of Congress- 
man Small of many years standing -- 

766 Q. You said it is not a fact? A. I want to say that Frank Small 
introduced the bill largely on Senator Beall's recommendation because 
Senator Beall said that the bill was meritorious and represented a just 
claim. 

Q. You say you saw me only three times in your office? A. 
That is my recollection, yes. 

Q. The whole time? A. That is my recollection. 

Q. Did you make an affidavit filed in this action dated June 6, 
1955? A. I would like to see it. 

Q. Here. I will show you the appendix to the appeal, the appen- 
dix to the appellate's brief in the Court of Appeals in Civil Action 55755, 
and the affidavit to which I refer. A. Correct. Described .on the 6th 
day of June "55. 

* * * * 

Q. You said here, referring to June 17, 1954, after referring 
to other matters on the same date, this affiant, yourself, informed 
Willard Luff that all constructive efforts of Willmore Engineering 
Company on this proposed legislation had been provided by Morris F. 
Luff. A. That is still correct. 

Q. You are referring to H.R. 7258 which eventually was made 

767 law? A. Yes. 


Q. And that any further interference in the case by R. Sidney 


gohnson would serve only to constrict and complicate the enactment of 


the desired legislation? A. That is still correct and still my opinion. 
* * x He 
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Q. When did H.R. 7258 pass the House? A. In the form -- 

Q. When did it first pass the House, the form in which it first 

passed the house -- A. March 16, 1954. 

Q. I had never been in your office at that time, hadI? A. To 
my knowledge you had not been. 

Q. When did that bill first pass the Senate in its original form? 
A. It sent to the Senate where they had committee -- that is where 
Frank Small and I met in executive session with the Judiciary Com- 
mittee and passed with amendment on June 1, 1954, as I recall it. That 
was the amendment that didn't hold. 

Q. The only time that I had been in your office then, prior to 
that, was in April, wasn't it? A. That is my recollection, yes. 

Q. And that was when I brought up to your office a copy of Judge 
Moore's opinion. A. A day or two later. 

Q. Certified copy? A. Right. 

Q. Now, did you mean that that was interference? A. No. 

Q. When I brought to you on June 12th the letter ~- June 15, 
let's -- the June 15th date, letter from Willard Luff to Small, the bill 
was already in the Senate, wasn't it? A. What date ? 

769 Q. This -- A. June 15th. : 

Q. The letter I brought and you laid on Small's desk? A. That 
is dated June 12th. | 

Q. Yes. A. The conference report of the a and Senate con- 
ferees was not filed with the Congress until the 15th of June, three days 
after the letter was written. 


Q. Did my bringing this letter to your erie delivering it to you 


for delivery to Mr. Small interfere with that bill in any way? A. No, 
but we judged the content of that letter to indicate that you wanted to 
inject yourself into the case. 
Q. That was rather surprising to you? A, Cae was. 
x x K * 
-Q. Now, referring to your affidavit filed in this case, June 6, 
1955, which I have shown you in the appendix of appellate's brief and 
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your statement that further interference in the case by R. Sidney Johnson 
would serve only to obstruct and complicate enactment of desired legis- 
lation, can you tell the Court what other -- what interference on my part 
770 was obstructing the legislation? A. No, because we had forced 
all -- forced out any possibility of your interference by asking "You stay 
out of it." 

Q. You were just apprehensive that I might interfere? A. You 
showed it by your action that you might. 

Q. What action? A. The letter you delivered on the 15th is a 
good example. 

Q. Do you consider that obstructing legislation? A. No, but 
getting yourself in a case where an attorney was not needed. We had no 
use for your services at that time or any time during the legislative : 
processes. 

Q. Did you consider when Congressman Small introduced 7258 
in January 14,1954, that Willard J. Luff was a constituent of Congress- 
man Small? A. What? 

Q. That Willard J. Luff was at that time -- A. Did we consider 


that? 


Q. Aconstituent of Congressman Small. A. Fully aware of it, 
of course. 

Q. When that bill was introduced, who did you consider to be the 
Willmore Engineering Company mentioned in the bill? A. We assumed 

771 that both Willard and Morris had an interest in Willmore Engi- 
neering Company. 

Q. But not Slacks? A. We weren't giving much thought to any- 
body other than Willard and Morris for the simple reason we were not 
aware of anybody else's interest. 

Q. You testified Willard Luff didn't know that bill had been intro- 
duced? A. Apparently that is true. Whether Morris communicated with 
him, we assumed that he would advise the brother, but we didn't -- 

Q. You didn’t undertake to do that? A. No, but it would have been 
normal for us to mail him a copy of the new bill. 
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Q. Did you do that? A. I assume that we probably did. I 
can't guarantee that positively. 
Q. Would you write a letter to him? A. Normally but not 
necessarily. 
Q. Look in your file and see if you have a letter. A. I looked 
for such a letter this morning and couldn't find one. 
ae * *x | * 
772 Q. Then I take it that you have no record or recollection of 
notifying Willard Luff that H.R. 7258 had been introduced in Congress ? 
773 A. I have no positive recollection of it. I would add, however, 
that that didn't preclude -- 
Q. You answered the question. : 
* * * | 
782 Q. Did Morris discuss with you at any time a claim which had 
been filed on behalf of Willmore by Willard Luff and John Slacks ? 
A. Willard Luff and John Slacks? 
Q. Yes. A. Where? : 
Q. Before the Board of Arbitrators. A. He told me that Willard 
Luff and John Slacks filed one claim and that he had filed another. 
Q. Did he tell you what was in the claim filed by Willard and 
John Slacks? A. He showed me a copy of it. | 
Q. When was this? A. I don't recall, sir. 
Q. Was it before the hearings? A. I can't answer that. 
Q. The copy he showed you was a copy of the claim filed before 
the Board of Arbitrators by Willard and Slacks? A, | Yes, I think so. 


783 Q. Was that in the summer-of '54? A. My recollection is that 
it would be late summer '54. 


Q. Did he tell you that he and his wife filed a claim as represent- 
ing themselves as Willmore Engineering Company? A. Yes, he did. 


* * 
[ Filed May 29 1958] 
REBUTTAL EVIDENCE OF PLAINTIFF 
MR. JOHNSON: Mr. Willard Luff. 
THE COURT: Proceed. 


Thereupon, 
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WILLARD LUFF 
one of the Plaintiffs, appearing as a witness in rebuttal in his own be- 
half, having been duly Sworn was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. JOHNSON: 

* * bd * 

Q. It was testified by Morris Luff that no service was performed 
by John Slacks after August, 1945, and is thata correct statement? 
A. No. 

Q. What service did he perform after that date? A. He per- 
formed services whenever they were notified throughout the course of 
the collection work, as to what we were doing. 

Q. Mr. Luff, did you keep any records -- I understood the 


testimony to be that you in April or May, 1945, computed the records, 


time records up to April 30, 1945, which was a cutoff date and an esti- 
mate to the completion of the job, cost of collection, and that we have 
here in evidence the time of the partners up to August 22, 1945. 

Did you keep any records on time after August, 1945, after the 

completion of the winch project up to any later time? A. Yes, we kept 
812 a running record from August 1945 to September, 1949. 

Q. And when you say we", who do you refer to? A. Morris 
and I. 

Q. Can you tell us what the number of days spent in trying to 
collect the claim of Willmore was from August, 1945 to September, 
1945 as to Morris Luff? 

MR. JACKSON: Ido not think that is rebuttal. 

MR. SIDNEY JOHNSON: Morris Luff testified that he spent 
some 1200 days. 

THE COURT: Right. 

MR. JACKSON: Withdraw the objection. I think he is right on 
that. I did not give him a chance to finish the question. 

BY MR. JOHNSON: 

Q@. What do your records show as to the time spent by Morris 

Luff in that period? 
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MR. JACKSON: The record speaks for itself. 
THE COURT: Sustained. 
BY MR. JOHNSON: 
Q. Will you produce your records, Mr. Luff? A. Yes, 219 days. 
* 2 * a 
813 Q. Tell us what that record is that you have there. A. This is 
a service record of Willmore Engineering Company. 
MR. JACKSON: Now, I want-- 7 
BY MR. JOHNSON: 

Q. Was that kept currently from the time, hoot 1945, to 
September, 1949? A. This was made up from records that we had of 
the time spent by every one involved in the job. 

MR. JACKSON: When was that book made up? 

THE WITNESS: Made up before we appeared before the Congres- 
sional Committee in 1952. 

MR. JACKSON: When? 

THE WITNESS: 1952. | 

MR. JACKSON: They are not records currently kept and we 
object. ! 


MR. JOHNSON: I have not finished examining the witness. 
THE COURT: Go ahead. : 
BY MR. JOHNSON: 
Q. Who participated in the preparation of that record? A. 
Morris Luff. | 
Q. Where was it prepared? A. It was prepared in our--it was 


814 prepared by me from previous records and screed sheets, travel 
accounts, and-- 
MR. MERRICK: Where? 
THE WITNESS: Prepared by me in Harrisburg, Pennsylvania. 
BY MR. JOHNSON: : 
Q. When did Mr. Morris Luff see it? A, He saw this when I 
brought it to his attention in the preparation for the appearances before 
the Subcommittee of the House of Representatives. | 
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Q. Was that record used before the Committee hearings--in 


the hearings on 6053 bill? A. Yes, it was. 

Q. You and Morris appeared, did you, at that hearing? A. Yes. 

Q. In preparation for that hearing was that record used in any 
other way? A. This record was used in preparing the auditor’s state- 
ment of accrued charges of Willmore as a basis for H. R. 6053. 

Q. Who prepared that record? A. Mr. John B. McGinley. 

@. At whose request? A. The request of Morris F. Luff and 
Willard J. Luff. 

815 THE COURT: McGinley prepared this record? 

THE WITNESS: No, he prepared another statement based on this 
record. 

BY MR. JOHNSON: 
Q. I will show you this pamphlet or document and ask you if you 
can identify that, sir? A. I can. It is a report of McGinley and McGinley, 
dated May 12, 1952. 
Q. What occurred on May 12,1952? A. That was the beginning 
of hearings before the Congress, before the Committee of the House of 
Representatives on H.R. 6053. 
Q. Did Morris Luff agree to that record? A. Yes. 
Q. Did he participate in presenting that to the Congress? A. Yes. 
THE COURT: Just a minute. 
This was prepared by McGinley and McGinley. Does it attempt 
to show days of you, Morris Luff and John Slacks during--from 1945 
through 1949? 
THE WITNESS: Yes. 
THE COURT: Let us just go to that record and testify from it. 
BY MR. JOHNSON: 

Q. Tell us from that -- 

THE COURT: What does that record show? 
BY MR. JOHNSON: 

Q. How many days Morris Luff-- A. It shows 214 days for-- 
216 days for Morris, and 269 for me. 
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THE COURT: Mr. Slacks? 
THE WITNESS: Eight days for Mr. Slacks. 
BY MR. JOHNSON: 

Q. Total of 492 days for all three? A. Yes. 

Q. Was that time translated into value of service for the purpose 
of that claim? A. Yes. 

Q. That is on 6053 bill? A. Yes. 

Q. What was the value of services claims with reference to 
that period, August to September--August, 1945 to September, 1949? 
A. $224,975.54, 

Q. How much of that is for partners’ time? A. About 204, 933. 63. 

Q. Iwill show you an item, $49, 200, right here, and ask you 
what thatis? A. That represents the professional services rendered 

817 the U.S. Maritime Commission in connection with the prosecution-- 

in connection with the termination of the contract. 

Q. Is that the same period of time totaled before, 492 days? 
A. That covers it, to the 492 days. 

THE COURT: Put that in evidence. 

MR. JACKSON: I do not think there is an adequate basis for that. 
These figures were drawn up years after the so-called time had been 
spent, and not based and are not books of original entry at any time, not 
even kept currently in the course of business. 

THE COURT: Overruled. 


* * * “* 


818 Q. Mr. Luff, it was testified by Mr. Morris Luff, as I under- 
| Stood it, that you were--did not help him in preparation for the hearings 
on H.R. 6053 occurring in the spring of 1952, is that correct? A. That 
is not correct. | 
Q. What did you do in preparation for the hearings ? A. In 
anticipation of those hearings, I spent weekends for approximately six 


weeks, every week, I Spent most of the weekend with Morris, going 
over the presentation of all the material before the subcommittee of the 


Congress. 





222 
Q. What did you do, what preparation did you make? A. We 


discussed the testimony that each one of the witnesses which we ex- 
pected would be called before that committee, and developed a series of 
questions for each one of those witnesses. 

MR. JOHNSON: May that be marked plaintiffs Exhibit 18 for 
identification ? 


(A document is marked Plaintiff's Ex- 
hibit 18 for identification. ) 


BY MR. JOHNSON: 

Q. I will show you this Plaintiffs Exhibit 18 and ask you whether 
you recognize that paper? A. Yes. 

Q. What is that? A. These are the questions which were to be 
used to develop the testimony of Mr. Drewry, McGinley, Mr. Green, 
counsel of Maritime Commission and Mr. Willard Luff. 

Q. When did you first learn, Mr. Luff-- 

MR. JACKSON: Objection. 

MR. MERRICK: I do not think it has any probative value in the 
case. Itis merely a series of questions. It would indicate that Mr. 
Willard Luff had some part in the preparation. That is all it would 
indicate. 

THE COURT: The testimony is in that he worked weekends in 
the preparation of this matter. This is the result of the work. I do not 
think it helps add to it. The general testimony subsequently is already 
in the record. 

This has been marked for identification and offered and I sustain 
the objection. However, leave that number as 18 for identification. 

(Plaintiff's Exhibit 18 was REJECTED. ) 
820 BY MR. JOHNSON: 

Q. Now, in further preparation for that hearing you testified, I 
believe, that you had the audit report by Mr. McGinley which is in evi- 
dence here now? A. Yes. 

Q. When did you first learn--this time you spent on weekends 
did it continue on up to the date of the hearings? A. Yes. 
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Q. Did Mr. Morris Luff to your knowledge make any trips out 
of town to Chicago, Illinois or other places during that time? A. No. 

Q. When did you first learn of the date of the first hearing be- 
fore Congressman Jonas? A. We were on notice for about two months 
that the hearings might be called approximately six weeks later. 

Q. Did you take any part in the arranging for those hearings ? 
A. Imet Mr. Walter Lee, and understood that such a hearing would be 
held. 

Q. When the hearing occurred when was the first date of the 
hearing? A. I believe May 12. 

Q. Did you attend that? A. I did. 

821 Q. What time on that day did that hearing occur? A, It began 
in the morning. 

Q. Continued all through that day? A. Yes. Recessed at noon 
at which time we went to the office of R. Sidney Johnson to secure cer- 
tain papers that were desired to submit to the committee and at that 
time we told Mr. Johnson about the progress of the hearing and he de- 
cided to go up there with us or immediately after. 

Q. Did he go up there at your request? A, Yes. 

Q. Did you or he pay the cab fare for you and your brother up 
to the Hill? A. He did not. 

Q. At what time did he arrive at the hearings? A. He arrived 
there, I would say 10 or 15 minutes after we did. : 

Q. What time of the day didI arrive? A. About 2 o'clock. 

Q. How long did those hearings continue, Mr. Luff? How many 
were there and over what period of time? A. I believe there were 
about 5 hearings and the hearings would be interrupted for a quorum 
call by Mr. John--by Mr. Jones, and they lasted into June. 

Q. Did you attend all the hearings? A. Yes. 

Q. Did you testify before-- 

MR. MERRICK: What is that? i 

MR. JOHNSON: The testimony of Mr. Morris Luff is that Willard 


Luff was no help in the hearing, and took no part in it. 
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THE COURT: It is cumulative. 

MR. JACKSON: I do not think Mr. Morris ever denied that he 
did attend these hearings. 

THE COURT: Sustained. 

MR. JOHNSON: I would like to say that--we did not put on this 
testimony. There was some testimony on the claims of the Intervenors. 
In our presentation on our main case, we adhere to what we consider 
to be the main issue before the Court. 

THE COURT: Is it contended by Morris that Willard did or 
did not attend ? 

MR. MERRICK: We know that he did attend certain of the 
hearings. 

MR. JOHNSON: That he did attend? 

THE COURT: Right. 


MR. JACKSON: Morris did not deny that he was there. 
* cs 3 K 


[Filed May 7, 1958] 


STATEMENT BY APPELLANT MORRIS F. LUFF 
OF POINTS TO BE RELIED UPON ON APPEAL 


Comes now Morris F. Luff appealing from the judgment of the 
United States District Court for the District of Columbia entered on the 
30th day of January, 1958, and states the following points on which he in- 
tends to rely on appeal: 

1. The Court erred in holding that the arbitration agreement of 
June 19, 1954, between the parties was revoked in part by plaintiffs; 
and 

2. The Court erred in its refusal to: 

(a) Recognize the *Arbitrator's Final Determination of Settle- 
ment and Liquidation of Willmore Engineering Company”, dated Decem- 
ber 10, 1956, 

(b) Approve the “Arbitrator's Final Determination of Settle- 


ment and Liquidation of Willmore Engineering Company, dated December 
10, 1956, or 
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(c) Permit defendants to try the issue of the validity of the 


"Arbitrator's Final Determination of Settlement and Liquidation of Will- 
more Engineering Company", dated December 10, 1956; and 
3. The Court erred in allowing to plaintiffs amounts in excess of 
sums awarded to them by the terms of said arbitrator's final determina- 
tion; and | 
4. The Court erred in granting judgment in favor of John W. 
Slacks for $713.57 against defendant, Morris F. Luff. 
Respectfully submitted, 
/s/ Richard L. Merrick 


/s/ John W. Jackson 
Attorneys for Defendant - Appellant 


362 [Certificate of Service] 


366 [Filed May 13, 1958] 


STATEMENT OF POINTS ON APPEAL 
RELIED UPON BY WILLARD J. oes 
AND JOHN W. SLACKS. 


The points relied upon by the appellants eens. Willard J. 
Luff and John W. Slacks, on the appeal herein are: 

1. The Court erred in holding that Morris F. Luff, one of the part- 
ners of Willmore Engineering Company, a dissolved partnership, is en- 
titled to receive and to have paid to him out of the funds and assets of the 
firm compensation over and above his partnership interest for services 
rendered by him in connection with the liquidation of the partnership and 
the winding up of its affairs, in the absence of any agreement that he 

- should be so compensated. 

2. The Court, in its judgment distributing the funds of the dis- 
solved partnership, Willmore Engineering Company, among its partners, 
erred in adjudging, ordering and decreeing that Morris F. Luff recover, 
and have paid to him from partnership funds on deposit in the Registry 
of the Court, the sum of $100, 000.00 as compensation over and above his 
partnership interest for his alleged services in the performance of his 
duties as a partner in the liquidation of the partnership and the winding up 
of its affairs. 
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3. The Court erred in awarding compensation to the partner 


Morris F. Luff, for his alleged time and efforts expended while he was 

wrongfully engaged in an effort to defeat the interests of his co-partners 

and attempting to exclude them from participation in the benefits of legis- 

lative relief granted to the partnership by the Congress. 

4. The Court erred in awarding to the said Morris F. Luff, as 

compensation for time and efforts allegedly expended by him in connection 
367 with the securing of Congressional relief for the partnership in an 

amount in excess of that which he was lawfully entitled to be paid out of 

the funds in the Registry of the Court. 

/s/ R. Sidney Johnson 


/s/ J. Richard Earle 
Attorneys for Willard J. Luff and John 
W. Slacks, Appellants 

(Plaintiffs. ) 


[Certificate of Service] 
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STATEMENT OF QUESTIONS PRESENTED 


The Principal Questions Involved in this Appeal Are: 


Where the portions of an expected award, distributable to former 
partners, are in controversy and where such award is to be in payment 
for engineering services performed and expenses incurred pursuant to 
a contract with the United States, and for breach of said contract, and 
where such engineering services were performed in interstate commerce, 


1. Whether an agreement to arbitrate all matters concerning the 
former and present relationships of the former partners, said agreement 
being irrevocable by its terms, and naming the arbitrator, is 

a. Irrevocable under the common law as defined 
in this jurisdiction, or 
Irrevocable by virtue of the United States 
Arbitration Act (U.S.C. , Title 9) which makes 
irrevocable an agreement to submit to arbitra- 
tion a controversy arising out of a transaction 
involving interstate commerce; and 
Consequently whether the parties (the former 
partners) to the arbitration agreement are 
bound by that: agreement and the arbitrator's 
final award; and 


2. Whether the holding by this Court in a prior appeal in this case, 
that a partial summary judgment "was correctly entered" which decided 
only that the partnership herein was composed of Willard J. Luff, Morris 
F. Luff and John W. Slacks, and which certified "that there was no just 
cause for delay in adjudicating the issue concerning the identity of the 
partners ," necessarily "by its breadth" contains an additional holding 
that the authority of the arbitrator to arbitrate the personal relationships 


of the parties was revoked. 
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STATEMENT OF POINTS 


SUMMARY OF ARGUMENT aH bre sidke? ail reli: <a Pte Hive 


I. 


The Agreement Of June 19, 1954, To Arbitrate All 
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Is Irrevocable -~ : - 7 2 “ 


Public Policy Favors Enforceability Of Agreements 
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The Opinion In The Intermediate Appeal In This 
Case (Luff v. Luff, Decided May 17, 1956), Does 
Not Dispose Of The Question Of The Authority Of 
Eugene D. Hegarty To Arbitrate The Personal 
Relationships Of The Former Partners - 


ARGUMENT: 


I. 


The Arbitration Agreement Of June 19, 1954, And 
The Final Determination (The Ultimate Award Of 
December 10, 1956) Are Valid And Enforceable, 


The Agreement Itself Being Irrevocable . . 


A. At Common Law 6 n “ n “ 


B. Under The United States Arbitration Act 


Public Policy In The District Of Columbia Favors 
Arbitration atime paieninmedis el aiiolia ts we) Li se 


The Issue Concerming The Revocation Of The 
Arbitration Agreement Is Not Res Judicata ° 


A. The Issue Concerning the Revocation of the 
Arbitrator’s Authority to Arbitrate Personal 
Relationships between the Former Partners 
Was Not Presented by the Motion for Partial 
Summary Judgment . . . . . 


A Resolution of the Issue Concerning the 
Revocation of the Arbitrator’s Authority to 
Arbitrate Personal Relationships between the 
Former Partners was not Necessary for a 
Determination of “The Issue Concerning 
the Identity of the Parmers.” . . 


C. The Settled Law of this Jurisdiction was 
not Repudiated by Innuendo wie 


CONCLUSION . 
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No. 14,493 


MORRIS F. LUFF, 
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WILLARD J. LUFF 


and 
JOHN W. SLACKS, 


Appellees. 
APPEAL FROM THE UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


The complaint in the trial court was brought under the Act of 
February 27, 1877, 19 Stat. 253, Ch. 69, Sec. 2, Title 11, Sec. 306, 
District of Columbia Code (1951) and the Declaratory Judgment Act of 
June 25, 1948, ch. 646, Sec. 1, 62 Stat. 964, U.S.C., Title 28, Secs. 
2201, 2202. | 
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This Court has jurisdiction to review the final judgment of the 
United States District Court for the District of Columbia under the Act 
of June 25, 1948, Ch. 646, Sec. 1, 62 Stat. 929, U.S.C., Title 28, 
Sec. 1291. 


STATEMENT OF CASE 


Two brothers, Morris F. Luff (appellant) and Willard J. Luff, 
(an appellee) formed a partnership in 1943 known as Willmore Engineer- 
ing Company. In 1944 John W. Slacks (the other appellee) became a 
partner (JA 107 ):. From the time of its formation until August of 


1945, Willmore rendered technical and engineering services to manu- 
facturers engaged in the production of electric unit winches for the 

United States Maritime Commission. The inexperience and concomitant 
adverse financial condition of these manufacturers-~ the prime contrac- 
tors-- produced difficulties which were insurmountable without some 
definite underwriting arrangement for Willmore’s compensation (JA 18°, 
19). In recognition of these circumstances and the necessity for the con- 
tinuance of the services of Willmore to the final completion of the winch 
project, all previous arrangements between the parties were supplanted 
by a commitment made by the officials of the Maritime Commission 
responsible for the production of electric unit winches for installation on 
cargo vessels during the war emergency. This official commitment 
guaranteed to Willmore that, to assure its continued services in the com- 
pletion of the winch project, Willmore would be compensated by the United 
States for the reasonable value of its services throughout the entire pro- 
ject, both past and future, without regard to prior contracts, arrange- 
ments, or commitments. Willmore, in reliance on this commitment, 
continued its performance and remained faithful to the successful execu- 
tion of the project ( JA . 19, 20). 


The services which Willmore was required to perform under its 
contracts with the manufacturers and under the Maritime Commission's 
underwriting commitment involved frequent travel, activity and communi- 
cation between the Willmore office in the District of Columbia and the 
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winch manufacturers in Massachusetts, and their suppliers, who were 
Situated in various states. The services rendered by Willmore also 
involved numerous trips by the Willmore partners and associates from 
the District of Columbia office to Massachusetts, the Site of the manu- 
facturing activities, and to a number of other states 1 Gs 378, 379, 380, 
381, 383, 810, 811, JA 2). ! 


In August 1945, the winch production project having been completed, 
the partnership was no longer active and began winding up its affairs. Its 
only asset was a claim against the United States on account of the work 
done on the winch project for the Maritime Commission. Attempts to 
obtain payment of this claim through administrative channels failed and 
an action in the Court of Claims was dismissed for lack of jurisdiction. 
Efforts were then commenced to obtain relief through legislative channels 
(JA 107, 108). 


In 1954, two private acts for the relief of Willmore were passed 
by Congress (JA 108). The District Court found their passage "was 
achieved through practically the sole efforts of [ appellant] Morris F. 
Luff" (JA 119), as indeed was the case. (See detailed testimony of 
Morris F. Luff, JA 129 through 148 incl. , and 153, 157, 159, 160; that 
of Ruth K. Luff, JA 166, 167, 168, 169 and 170; and that of Lawrence B. 
Slater, JR 176 through 184 incl. , and 193, 196, 206, 207, 209, 213). 


Under the terms of these Acts a board of three arbitrators was 
appointed to determine and to certify to the Secretary of the Treasury 
the amount "required to satisfy any obligation of the United States to the 
Willmore Engineering Company for services and expenses in connection 
with its contract and the breach of it, if any" (JA 5, 6, 145). (Emphasis 
supplied). On January 13, 1955, the Board of Arbitrators determined 
the required amount to be $375,577.37 (JA 33, 34, 35), and pursuant 
to this litigation it was later paid by the Secretary of the Treasury into 
the registry of the United States District Court for the District of 


Columbia (JA 59), where some $178,000.00 thereof now remains. 
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On June 19, 1954, in contemplation of the imminent passage of 
the relief legislation then pending before Congress (which became 
Private Law 495, Approved June 30, 1954, and Private Law 501, Ap- 
proved July 6, 1954, pp. 4, 6,9, 10 this brief), an arbitration agreement was 
entered into between Willard J. Luff, Morris F. Luff, and John W. 


Slacks, and Eugene D. Hegarty, the arbitrator named therein, under 


which Eugene D. Hegarty was 


[1] "irrevocably [ appointed arbitrator between 

themselves] . . . to hear, investigate, and _ 

arbitrate a final determination for all and each of 

us in our names and places on all matters con- 

cerning our former and present relationships 

pertaining to Willmore Engineering Company, and 

[2] as the arbitrator for Willmore Engineering 

Company on the Board of Arbitrators to be created 

under a pending bill in Congress, H. R. 7258, in 

the event it is enacted and becomes law." (JA £). | 

It was stated in the agreement that the arbitration between the 

Willmore partners was 

"for the purpose of finally resolving, settling, and 

liquidating all our rights, interest and obligations 

in the partnership known as Willmore Engineering 

Company of Washington, D. C." (JA 7, 37, 57). | 

Without this agreement to arbitrate the personal relationships , 

critical and indispensable support for the private relief legislation 
would in all probability have been withdrawn, and the entire effort 
would have failed. This probability was brought to the attention of the 


parties prior to execution of the agreement (JA 187, 188, 189). |. 


On July 31, 1954, Mr. Hegarty conducted a hearing as arbitrator 
of the personal relationships and announced some preliminary and 
tentative findings. In response thereto, by letter of August 4, 1954, 
appellees Willard J. Luff and John W. Slacks, through their attorneys, 
attempted to nullify the authority of Mr. Hegarty as arbitrator (JA 46, 
47, 48). On August 18, 1954, Hegarty made written "Findings of the 
Arbitrator" substantially modifying his preliminary announcement of 
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July 31, 1954. These findings likewise were not final nor conclusive 
and did not constitute "an award"; they were also objected to by appel- 
lees (JA 54). 


Mr. Hegarty, being advised that the agreement and his authority 
had not been revoked or nullified, proceeded to act as the Willmore 
arbitrator on the Board of Arbitrators in the proceedings which deter- 
mined the Government's obligation to Willmore (JA 33-35, 36); and he 
also continued to perform his obligations as arbitrator of the relation- 
ships between the parties (JA 149, 150, 151, 155, 160, 161, 162, 164, 
195) pursuant to the June 19, 1954 arbitration agreement. These latter 
activities by Mr. Hegarty included a meeting of nine hours duration on 
September 25, 1954, called by Mr. Hegarty at the instance of appellee 
Willard J. Luff, who had informed Morris Luff that he, Willard, had 
arranged for appellee Slacks to be present (JA 151, 154, 155, 162). 


On December 10, 1956, Hegarty made his final award, entitled 
"Arbitrator's Final Determination of Settlement and Liquidation of 
Willmore Engineering Company," which was filed in these proceedings 
on December 12, 1956 (JA 88, 89, 90). 


Previously, on February 7, 1955, the appellees had instituted the 
present action in an attempt to obtain a judicial settlement of the con- 
troversy over the distribution of the money awarded to Willmore by the 
Board of Arbitrators. Among other claims to relief they asked the 
court to declare that the Willmore Engineering Company referred to in 
the private laws and in the arbitration award was a partnership com- 
posed of Willard J. Luff, John W. Slacks, and Morris F. Luff (JA 1 
through 37 incl.). 


Later, appellees moved (JA 46 through 55 incl.) for a partial 
summary judgment to that effect under Rule 56(d) of the Federal Rules 
of Civil Procedure. The trial court (Judge Matthews) , on August 29, 
1955, granted the motion and entered an Order Granting Partial Sum- 
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mary Judgment for Plaintiffs (JA 58, 59), which, after making 


certain findings, merely 


"ORDERED that the motion of plaintiffs for partial 
summary judgment be and it hereby is granted, 
and that judgment be and it hereby is entered 
herein declaring that Willard J. Luff, John W. 
Slacks and Morris F. Luff are the members of the 
Willmore Engineering Company for whose relief 
Private Laws No. 495 and 501, 83rd Congress, 
2nd Session were enacted." 


There is no reference in the findings,or elsewhere in the Order, 
to the authority of Hegarty to arbitrate the personal relationships of the 


parties. Nor did the motion ask for a finding or an order relating 


thereto. This partial summary judgment was affirmed on appeal. Ina 
brief per curiam opinion the Court of Appeals stated in part: 


'tAmong other claims to relief asserted, they 
[the appellees] asked the court to declare that 
the Willmore Engineering Company referred to 
in the private laws and in the arbitration award 
is a partnership composed of Willard J. Luff, 
John W. Slacks and Morris F. Luff. Later they 
moved for partial summary judgment to that 
effect, under Rule 56(d) of the Federal Rules of 
Civil Procedure. The court granted the motion 
and entered judgment accordingly, certifying 
under Rule 54(b) that there was no just cause 
for delay in adjudicating the issue concerning 
the identity of the partners. (Emphasis supplied). 


"This appeal challenges the partial summary 

judgment. We hold that it was correctly entered." 

98 App. D. C. 211, 233 F. 2d 702 (May 17, 1956). 
Thereafter, the trial court repeatedly held that the appellant could not 
raise the issue of the arbitration agreement as a defense to the suit 
against him by appellees. The trial court entertained the view that the 
affirmance of partial summary judgment, "by its breadth ,"" had revoked 
the authority of Mr. Hegarty to arbitrate the personal relationships 
among the former partners, and that the issue therefore was res 
judicata (JA .92, 102, 103, 110, 111, 113, 148, 164). 
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The Court of Appeals did not resolve any question as to the 
validity of the authority of Eugene D. Hegarty as the personal relation- 
ships arbitrator under the arbitration contract of June 19, 1954, and 
makes no mention of revocation of his authority in its opinion. How- 
ever, upon a motion to strike (JA 81-84 incl.) portions of the 
Amended Joint and Several Answer of Defendants Morris F. Luff and 
Ruth K. Luff with Prayers for Affirmative Relief (JA 68 - 81 incl.), 
in which appellant Morris F. Luff attempted to raise the issue of the 
arbitration agreement as a defense to the complaint, Judge Pine, on 
February 13, 1957, ruled adversely to appellant Morris F. Luff » Say- 
ing in part: 

"The judgment by Judge Matthews, affirmed 

by the Court of Appeals and which 1 have 
referred to, by reason of its breadth neces- 
Sarily disposes of the contentions of defendants 
* * * that the authority of Hegarty to act as 
arbitrator of the relationship of the parties was 
not revoked; * * * that the findings of Hegarty 
were valid and binding; and that the plaintiffs 


can be compelled to submit to arbitration by 
Hegarty."' (JA 92). : 


Judge Thomas, solely upon the basis of this viii by Judge Pine, 


made the following findings of mixed law and fact (JA 113): 


"The following additional findings of mixed 
fact and law flow from the decision of Judge 
Matthews (August 29, 1955) [i.e., the partial 
summary judgment] and of Judge Pine > 
(February 1, 1957): : 

*x* * * 
"The authority of Hegarty to act as arbitrator 
as between the partners was revoked. 

* *« x 3 
"The findings of Hegarty as arbitrator be- 
tween the partners is not valid and therefore 
the plaintiffs are not compelled to abide 2 
such finding." 
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The trial court is seen thus to have made no independent findings 


of its own on the merits of the issue concerning the revocation of the 


arbitration agreement. 


STATUTES INVOLVED 


The pertinent provisions of Sections 1, 2, and 12 of the United 
States Arbitration Act (Act of February 12, 1925, 43 Stat. 883, U.S.C., 
Title 9, Secs. 1, 2, 12) are as follows: 


"Sec. 1. 'Maritime transactions’ and 'commerce' 
defined; exceptions to operation of title. * * * '[C]om- 
merce’, as herein defined, means commerce among the 
several States or with foreign nations, or in any Terri- 
tory of the United States or in the District of Columbia, 
or between any such Territory and another, or between 
any such Territory and any State or foreign nation, or 
between the District of Columbia and any State or Terri- 
tory or foreign nation, * * *. 


"Sec. 2. ‘Validity, irrevocability, and enforce- 
ment of agreements to arbitrate. A written provision 
in. . . a contract evidencing a transaction involving 
commerce to settle by arbitration a controversy there- 
after arising out of such contract or transaction, or the 
refusal to perform the whole or any part thereof, or an 
agreement in writing to submit to arbitration an existing 
controversy arising out of such a contract, transaction, 
or or refusal, shall be valid, irrevocable, and enforceable, 
Save upon such grounds as exist at law or in equity for 
the revocation of any contract. (Emphasis supplied). 


x * * 


"Sec. 12. Notice of motions to vacate or modify; 
service; stay of proceedings. Notice of a motion to 
vacate, modify, or correct an award must be served upon 
the adverse party or his attorney within three months 
after the award is filed or delivered. If the adverse party 
is a resident of the district within which the award was 
made, such service shall be made upon the adverse party 
or his attorney as prescribed by law for service of notice 
of motion in an action in the same court. If the adverse 
party shall be a nonresident then the notice of the appli- 
cation shall be served by the marshal of any district 
within which the adverse party may be found in like 
manner as other process of the court. For the purposes 
of the motion any judge who might make an order to stay 
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the proceedings in an action brought in the same court 
may make an order, to be served with the notice of 
motion, staying the ‘proceedings of the adverse party 
to enforce the award. (July 30, 1947, ch. 392, Sec. 1, 
61 Stat. 669)." | 


The private relief laws involved in this case are as follows: 


Private Law 495 - 83rd Congress 
Chapter 443 - 2nd Session 
H. R. 7258 


For the Relief of Willmore Engineering Company 


Be it enacted by the Senate and House of Representatives 
of the United States of America in Congress assembled, 
That the Secretary of Commerce and Willmore Engineer- 
ing Company each shall appoint an arbitrator, and they 
together shall appoint a third arbitrator, these three to 
serve as a Board of Arbitrators who shall, after having 
heard the evidence, determine and certify ‘to the Secretary 
of the Treasury any amount which in their judgment would 
be required to satisfy any obligations of the United States 
to the Willmore Engineering Company for services and 
expenses in connection with its contract and the breach of 
it, if any, with the United States for production of 
winches for transport vessels necessary to the prosecu- 
tion of World War II, pursuant to special emergency 
authorizations and commitments under war powers, for 
which it is alleged the United States has failed to provide 
adequate payment. To the extent not inconsistent with 
this Act, the provisions of Title 9 of the United States 
Code shall be applicable to proceedings under this Act. 
Any cost arising in the arbitration of these claims shall 
be fixed by the arbitrators and assessed oaaty between 
the Government and the claimants. | 


Approved June 30, 1954. 


Private Law 501 - 83rd Congress 
Chapter 464 - 2d Session 
H. J. Res. 553 
Joint Resolution 


To amend the Act of June 30, 1954 (Private Law 495, 
Eighty-third Congress). 


Resolved by the Senate and House of Renresenmtives of 
the United States of America in Congress assembled, 
That the Act of June 30, 1954 (Private Law 495, Eighty- 
third Congress), is amended by adding at the end thereof 
the following section: 
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"Sec. 2. The Secretary of the Treasury is author- 
ized and directed to pay, out of any money in the Treasury 
not otherwise appropriated, to the Willmore Engineering 
Company a sum equal to the amount certified to him under 
the first section of this Act. The payment of such sum 
shall be in full settlement of all claims of the said Willmore 
Engineering Company against the United States for com- 
pensation for such services and expenses: Provided, That 
no part of the amount appropriated in this Act in excess of 
10 per centum thereof shall be paid or delivered to or 
received by any agent or attorney on account of services 
rendered in connection with this claim, and the same shall 
be unlawful, any contract to the contrary notwithstanding. 
Any person violating the provisions of this Act shall be 
deemed guilty of a misdeameanor and upon conviction shall 
be fined in any sum not exceeding $1,000.00." 


Approved July 6, 1954. 


STATEMENT OF POINTS 
The District Court Erred: 


1. In ruling that the judgment of this Court (in Luff v. Luff, 
May 17, 1956, which merely held that the partial summary judgment 
was correctly entered when it identified the persons whom Congress 
intended to benefit in certain relief legislation), "by reason of its 
breadth necessarily ,'' meant that the authority of Hegarty to act as 
arbitrator of the personal relationship of the parties to this action was 
revoked,and consequently , for purposes of the trial, that the issue of 
his authority was res judicata; 


2. In ruling that the judgment of this Court ( in Luff v. Luff, 
May 17, 1956, which merely held that the partial summary judgment 
was correctly entered when it identified the persons whom Congress 


intended to benefit in certain relief legislation), "by reason of its 
breadth necessarily ,'' meant that Hegarty's findings were not binding 
and that plaintiffs (appellees) were not bound by the Hegarty arbitration, 
and that consequently, for purposes of the trial, these issues concerning 
the authority of Hegarty were res judicata; 
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3. In refusing to permit the defendant (appellant) to present and 
try the issue of the validity of the "Arbitrator's Final Determination of 
Settlement and Liquidation of Willmore Engineering Company", dated 
December 10, 1956; 


4. In allowing to plaintiffs (appellees) amounts in excess of the 
sums awarded to them by the terms of the "Arbitrator's Final Deter- 
mination of Settlement and Liquidation of Willmore Engineering Com- 
pany ,"" dated December 10, 1956; 


9. In refusing to approve the "Arbitrator's Final Determination 
of Settlement and Liquidation of Willmore Engineering Company," dated 
December 10, 1956; 


6. In refusing to permit the arbitration agreement of June 19, 


1954,to be raised as a defense to plaintiffs" (appellees) complaint herein; 


7. In refusing to permit the defendant (appellant) to amend his 
answer So as to set up a counter-claim for damages based on the 
failure of appellees to abide by the "Arbitrator's Final Determination of 
Settlement and Liquidation of Willmore Engineering Company," dated 
December 10, 1956. 


SUMMARY OF ARGUMENT 


I 


THE AGREEMENT OF JUNE 19, 1954, 
TO ARBITRATE ALL PERSONAL RELATIONSHIPS AMONG THE 
FORMER PARTNERS IS IRREVOCABLE 


Arbitration agreements are irrevocable in the District of Columbia 
after the designation of the arbitrator by the parties. In this case such 
is both the fact and the law. The arbitration contract of June 19, 1954, 
is signed by all parties to the controversy, the arbitrator, Mr. Hegarty, 
is designated, and his acceptance is manifested by his signature. 


More than a month after the execution of the agreement, the appel- 
lees attempted to achieve a revocation of the arbitration contract, which, 


under the above principles, cannot be sustained. Such is not the case, 


nor the law. 
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Upon principle there can be no just foundation to support the 
notion advanced by the appellees, which, stripped to essentials, is that 


a party to a contract can repudiate it at pleasure. 


The controversy resulting in the agreement to arbitrate arises out 
of transactions involving and relating to interstate commerce. The 


partnership, in supplying engineering services to the United States 


Maritime Commission, was actively engaged in interstate commerce. 


At the time of the agreement to arbitrate their personal relationships , 
compensation was due the partners for these interstate activities, but 
not as yet determined, or even paid into court. The controversy relating 
to the proper allocation of the compensation necessarily, therefore, 
arises from said interstate activities, the compensation for which was 
later appropriated. Under the terms of the United States Arbitration 
Act, agreements to arbitrate such a controversy are irrevocable. In 


addition, this contract is irrevocable by its express terms. 


It is significant that the actual award by the arbitrator, Mr. Hegarty, 
relating to personal relationships did not take place until after the inter- 
mediate appeal between the parties in this case. The said award accorded 
with the law as announced in the resulting opinion and the award has never 
been the subject of an attempt to vacate or modify it within the period 
prescribed by the United States Arbitration Act, or otherwise. 


The decision on the intermediate appeal merely settled the law as 
to the identity of the personnel intended by Congress to be benefitted by 
the private legislation for the relief of Willmore Engineering Company. 
To say that such a clarification of the law, which was honored by the 
arbitrator in making his final award, necessitates a finding that his 


authority is revoked is a non sequitur. 
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Hf 


PUBLIC POLICY FAVORS ENFORCEABILITY 
OF AGREEMENTS TO ARBITRATE 


The policy of the law of the District of Columbia, as manifested 
both by adjudication and legislation, favors arbitration agreements. It 
is reflected in the United States Arbitration Act, which is applicable to 
the District of Columbia, and by decisions of the United States Court of 
Appeals for the District of Columbia, and extends to provisions for 
arbitration in the rules of the Municipal Court for the District of Colum- 
bia. The esteem in which our courts and Congress hold agreements to 
arbitrate is thus demonstrated. 


il 


THE OPINION IN THE INTERMEDIATE APPEAL 

IN THIS CASE (LUFF v. LUFF, DECIDED 

MAY 17, 1956), DOES NOT DISPOSE OF THE QUES- 

TION OF THE AUTHORITY OF EUGENE D. HEGARTY 

TO ARBITRATE THE PERSONAL RELATIONSHIPS OF 
THE FORMER PARTNERS 


The basic error of the trial court necessitating this appeal is the 
position taken by Judge Pine in a preliminary hearing where, in 
response to a motion, he struck certain portions of the defendants' 
Amended Joint and Several Answer. This opinion was adopted by Judge 
Thomas who conducted the trial. | 


Judge Pine's opinion was: that the decision in the former appeal 
in this case (Luff v. Luff, 98 App. D. C. 211, 233 F. 2d 702 (1956)), 
affirming the partial summary judgment of Judge Matthews, "by reason 
of its breadth necessarily disposes of the contentions [ adversely to 
Morris F. Luff]: * * * that the authority of Hegarty to act as arbitra- 
tor of the relationship of the parties was not revoked; * * * that the 
findings of Hegarty were valid and binding: and that the plaintiffs can be 
compelled to submit to arbitration by Hegarty." (JA 92) 


Judge Matthews was not asked (in the motion for partial summary 


judgment) to pass upon the validity or revocation of the arbitration 
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agreement empowering Mr. Hegarty to arbitrate the personal relation- 
ships of the parties; nor did'she. After making sundry findings, none 
of which touched upon the question of revocation of Hegarty's authority, 
her partial summary judgment was merely: that the members of the 
Willmore partnership whom Congress intended to benefit by the private 
relief legislation were three persons, namely, Willard J. Luff, 
Morris F. Luff and John W. Slacks. Examination of the opinion of the 
Court of Appeals shows that it likewise goes no further. The appellate 
opinion, in net effect, was that the partial summary judgment "'was 


correctly entered." 


As previously noted, the final award by Mr. Hegarty (Decem- 
ber 10, 1956) recognized the congressional intent so found by this Court. 


We believe that the error in construing the opinion of this court 
in the said intermediate appeal as working a revocation of Mr. Hegarty's 
authority to arbitrate the personal relationships of the parties becomes 
more accentuated when we consider the public policy favoring arbitra- 


tion. 


ARGUMENT 


The question in this case, however elaborately it may be stated, 
is simply, whether one party to a contract can cancel it without the 
consent of the other. Appellant Morris F. Luff says this can't be done. 


I 


THE ARBITRATION AGREEMENT OF JUNE 19, 
1954, AND THE FINAL DETERMINATION (THE 
ULTIMATE AWARD OF DECEMBER 10, 1956) 
ARE VALID AND ENFORCEABLE, THE AGREE- 
MENT ITSELF BEING IRREVOCABLE 


A. At Common Law. 


From the facts of record, despite the views of the trial court that 
a revocation of the arbitration agreement of June 19, 1954, is somehow 
present and res judicata, it nevertheless appears that no revocation of 
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the agreement has taken place and that the issue is not res judicata. 
Thus the authority of Eugene D. Hegarty to arbitrate the personal 
relationships of the parties remains unimpaired. The attempt of appel- 
lees to rescind or revoke the arbitrator's said authority, after agreeing 
to its exercise by Mr. Hegarty under the terms of the said arbitration 
agreement, was not effective as a matter of law. 


In this jurisdiction the applicable rule of law was Spelled out in 
Scrupulous detail in a Scholarly opinion some 84 years ago in the case 
of Campbell v. American Popular Life Insurance Company, 1 MacArthur 
(D. C.) 246 (S. Ct. of the District of Columbia 1874). As a result of 
a studious examination of precedent and principle the court there 
established the rule that where the agreement to submit to arbitration 
names the arbitrator the contract is binding and may not be disregarded 
upon the unilateral whim of one of the parties. Arbitration contracts in 
this jurisdiction, at least where the arbitrator is named, are as valid 
as any other contract and Subject to the same principles of enforcement. 


In the Campbell case, Supra, the defendant-appellant (insurance 
company) agreed to pay the amount of the insurance ($5,000) to the 
plaintiff-appellee (the beneficiary, widow of the assured) 


“under the following conditions: That in the 

opinion of the surgeon-in-chief of this company 

the party insured did not die of intemperance ...; 
but if it is decided by the surgeon-in-chief that the 
party did die of said disease, or any other pro- 
duced by said disease, then the company will only 
pay to the assured ... an amount equal to all the 
premiums paid to the company by the assured... ." 
1 MacArthur (D. C.) at 246-247. ! 


The surgeon-in-chief decided that the assured died of intemperance. 
The beneficiary sued for the full amount of the Policy. 


The trial court announced the doctrine that such a contract, 
though naming the arbitrator, was contrary to public policy. In reject- 
ing this view the Supreme Court of the District of Columbia Said in 
part (1 MacArthur (D. C.) at 260-261): 
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"Nowhere have we been able to find any decision, 
or even dictum of a court, to sustain the doctrine 
announced by the court below, on the trial of this 
cause, that a contract binding the parties to a 
reference of their controversies was contrary to 
public policy. On the contrary, the sole ground 
of the decision on this subject is to be found 
where, from the lameness and inadequacy of such 
agreements, the parties have failed to provide 
any new tribunal of their own choice to supplant 
the jurisdiction of the courts, or provide for a 
penalty, or stipulated damages. 


"In Burchell v Marsh, 17 How., Mr. Justice 
Grier said: ‘Arbitrators are judges chosen by 
the parties to decide the matters submitted to 
them, finally and without appeal. As a mode of 
settling disputes, it should receive every encour~ 
agement from courts of equity. If the award is 
within the submission, and contains the honest 
decision of the arbitrators, after a full and fair 
hearing of the parties, a court of equity will not 
set it aside for error either of law or fact. A 
contrary course would substitute the judgment of 
the chancellor in place of the judges chosen by 
the parties, and would make an award the com- 
mencement, not the end, of litigation.' 


"For these reasons we think the judgment of the 
court should be reversed, and a new trial 
awarded." 


The court earlier in its opinion also said in part (1 MacArthur 
(D. C.) at 257): 


"But the learned chief-justice seems to have 

held the opinion that if the condition to be per- 
formed constituted the procuring of a decision of 
some named referee, who was in the employ of 
the adverse party, such condition was void, and 
therefore its performance need neither be averred 
in the declaration nor proved at the trial. 


"That the mere fact of the referee being in the 
service of one of the parties is no objection, in 
law, to the validity of the condition, is a propo- 
sition too plain, we think, to require an argu- 
ment. We are, therefore, led to the opinion that 
it was the intention of the chief justice to be under- 
stood by the jury, in that portion of his charge 
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which was excepted to by the defendant, and 
quoted above, as affirming that the agreement 
to refer the cause of the insured's death, in 

the present case, to the decision of the surgeon- 
in-chief of the company, was void, because it 
would have the effect to oust the courts of their 
jurisdiction to decide that question--and not 
merely because the referee was in the service 
of the company. 


"It is not to be denied that a mere agreement 
between parties, that any future difference 
growing out of their contract shall be decided 
by arbitrators, or referees, thereafter to be 
chosen, will not be allowed by the courts to 
oust their jurisdiction. 


"But in this branch of the law there exist 
certain distinctions which, if carefully 
observed and followed, will, in our judgment, 
reconcile the authorities, and produce a 
beautiful correspondence, where, at first view, 
there may appear nothing but a conflict of 
authorities." 


After the review of several authorities, the court also said in 
part (1 MacArthur (D. C.) at 258): 


"These decisions, however, do not apply to an 
agreement where the parties have actually 
chosen and named the referee; for in such a 
case the court in Kill v Hollister, say the 
reference might be pleaded in bar of the action. 
It is only the imperfect and executory agree- 
ment to have a reference, entered into here- 
after, which the court Say will not oust its 
jurisdiction. It is because no reference has 
been agreed upon, and settled between the 
parties, that the agreement is not a bar." 


Plaintiffs herein like Mrs. Campbell in her suit against the in- 
surance company, above, have failed to show performance of the condi- 
tions of reference in their contract wherein the arbitrator is named. In 
fact they show affirmatively that they have not performed (JA 1-37, 46-55). 
Also, they have omitted,as did Mrs. Campbell, to show a valid excuse 
for their failure to procure the performance of the reference. For such 


omissions Mrs. Campbell failed to sustain her action, just as the 
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plaintiffs herein also must fail. The Campbell case demonstrates that 


where the arbitrator is designated the contract to arbitrate is valid. It 
is hardly necessary to add that a valid contract may not be unilaterally 


denounced. 


A modern opinion consistent with the discriminating view and 
insight of the Campbell case is Ezell v. Rocky Mountain Bean and 
Elevator Company, 76 Colo. 409, 232 Pac. 680 (1925). There the 
defense was raised that the plaintiff had failed to abide by an agreement 
to arbitrate; the plaintiff contended, however, that the agreement was 
not binding and that the suit was sustainable. The court said in part 
(76 Colo. 410): 


"The contention of plaintiff was once supported 
by the common law. 5C. J. p. 42, Sec. 68. 
The reason upon which it was based does not 
appeal to us. Inasmuch as parties to a dispute 
may decline to litigate, we see no reason why 
they may not contract to so refrain, or contract 
to settle their differences in any other lawful 
manner. The old common law rule has, how- 
ever, been much relaxed in modern times. 13 
C. J. 457, Sec. 395. Moreover, questions of 
public policy are primarily legislative. * * * 
Where the legislature has provided a method of 
arbitration | which, incidentally, did not cover 
the arbitration agreement in issue] the objec- 
tion that such arbitration ousts the courts of 
jurisdiction is without merit. * * * 


"True, the arbitration here contracted for is 
common law, not statutory, but, the question 

of public policy having been thus settled, the 
only material difference in the two is that in a 
common law arbitration suit must be brought 

on the award, whereas in a statutory arbitration 
the award is filed in the office of the clerk of 


the district court and execution is issued there- 
On ae 


"The legislature, having seen fit to authorize 

an arbitration covering matters of law as well 
as of fact wherein the award shall have the force 
and effect of a judgment of the district court, it 
would be absurd to say that any consideration of 
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public policy forbids a common law arbitration 
incidentally involving determination of the 
question of law because such an award would 
oust the established judicial tribunals of their 
jurisdiction." 

Public policy favoring arbitration in the District of Columbia was 
settled and embedded by Congress some 33 years ago in the United 
States Arbitration Act (Act of February 12, 1925, 43 Stat. 883, U.S.C.; 
Title 9, Sec. 1). (The pertinent provisions of secs. 1 and 2 of the 


Arbitration Act are reprinted in this Brief at pp. 8, 9). 


B. Under the United States Arbitration Act. 


The contract empowering Mr. Hegarty to arbitrate the personal 
relationships of the former partners is likewise irrevocable under the 
United States Arbitration Act of February 12, 1925, ch. 213, Secs. 1-15, 
43 Stat. 883 et seq.; Act of July 30, 1947, ch. 392, Secs. 1-14, 61 Stat. 
669, U.S.C., Title 9. 


An agreement in writing to submit to arbitration an existing or 
future controversy is irrevocable, provided such controversy arises out 
of a "transaction involving commerce." (United States Arbitration Act, 
9 U.S.C. 2). 


It is certain that Congress in framing the definition of "commerce" 
in commerce clause terminology, clearly intended that the word 
"commerce," as used in the Arbitration Act, should embrace the com- 
merce clause concept of that term. The legislative history of the Act 
is helpful: 


"'*** The remedy [ provided by the Act] is founded 
also upon the Federal control over interstate com- 
merce and over admiralty. The control over 
interstate commerce reaches not only the actual 
physical interstate shipment of goods but also con- 
tracts relating to interstate commerce." 8H. Rep. 
96, 68 Cong. , lst Sess. , January 24, 1924. 
(Emphasis supplied). 
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The record is replete with undisputed evidence that the partner- 
ship and the partners were’ engaged actively in interstate commerce 
during the winch production project (JA 2, R. 378-381 incl. , 383, 810, 
811). The fact of interstate activity and the many interstate trans- 
actions by the partners need not be labored. 


However, some of the decisions showing the scope of federal 
control under the commerce clause were reviewed briefly by the Supreme 
Court in U. S. v. Shubert, 348 U. S. 222, 226, 99 L. ed. 279, 284 
(1955): 


"Both terms [ 'trade or commerce’ and 'among 
the several states'] have been interpreted 
broadly in decisions of this court. '| T]rade or 
commerce' has been held to include the produc- 
tion, distribution, and exhibition of motion 
pictures (U. S. v Paramount Pictures, 334 U.S. 
131) . . ., real estate brokerage (U. S. v 
National Association of Real Estate Boards, 339 
U.S. 485), the gathering and distribution of the 
news (Associated Press v U. S., 326 U.S. 1), 
medical services to members of a health co- 
operative (American Medical Association v 

U. S., 317 U.S. 519), and insurance underwriting 
(U. S. v South-Eastern Underwriters Association, 
322 U.S. 533). A similarly liberal construction 
has been given the requirement of sections 1 and 
2 of the 'trade or commerce’ the 'among the 
several states.’ *** In the Associated Press 
case, the requirement was satisfied by the inter- 
state dissemination of news. See also Lorain 
Journal v U. S., 342 U.S. 143. And in the 
motion picture cases, the requirement was satis- 
fied by the interstate transportation of films, 
Binderup v Pathe Exchange, supra, even though 
the actual 'showing of motion pictures is of 
course a local affair.’ U.S. v Crescent Amuse- 
ment Company, supra, at138.  —=—_—S—<MU~—<—™S 


A liberal interpretation should also be given to the United States 
Arbitration Act: 


"The purpose of. ..[the United States Arbitration] 
Act was deliberately to alter the judicial atmos- 
phere previously existing. The report of the 
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House Committee Stated, in part [H. Rep. No. 96, 
68 Cong. , ist Session]: ‘Arbitration agreements 
are purely matters of contract, and the effect of 
the bill is simply to make the contracting party 
live up to his agreement. He can no longer refuse 
to perform his contract when it becomes disadvan- 
tageous to him. An arbitration agreement is placed 
upon the same footing as other contracts, where it 
belongs. *** The need for the law arises from an 
anachronism of our American law. Some centuries 
ago, because of the jealousy of the English courts 
for their own jurisdiction, they refused to enforce 
Specific agreements to arbitrate upon the ground 
that the courts were thereby ousted from their 
jurisdiction. This jealousy survived for so long a 
period that the principle became firmly imbedded 
in the English common law and was adopted with it 
by the American courts. The courts have felt that 
the precedent was too strongly fixed to be over- 
turned without legislative enactment, although they 
have frequently criticized the rule and recognized 
its illogical nature and the injustice which results 
from it. The bill declares simply that such agree- 
ments for arbitration shall be enforced, and pro- 
vides a procedure in the federal courts for their 
enforcement. * * * It is particularly appropriate 
that the action should be taken at this time when 
there is so much agitation against the costliness 
and delays of litigation. These matters can be 
largely eliminated by agreements for arbitration, 
if arbitration agreements are made valid and en- 
forceable.' 


"In the light of the clear intention of Congress, it 
is our obligation to shake e€ old judici 


hostility to arbitration. ccordingly, in a case 

like this, involving the federal Act, we should not 
follow English or other decisions which have 
narrowly construed the terms of arbitration agree- 
ments or arbitration statutes.” Kulukundis Shipping 


ments or arbitration stat es." Ki s pp 
v Amtorg Trading Corp. , 126 F. 2d 978, 985 (2d 
Cir. 1942). (Emphasis Supplied). 


The controversy arose directly out of an interstate transaction, 
in that each party was Claiming a Share of the proceeds from the inter- 
state transaction for services and expenses in connection with that 


transaction, in partial derogation of the claims of the others. This 
latter view is Strengthened by other circumstances in the case: (1) the 


funds involved in the controversy were received solely for the interstate 
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activities of the partners and their employees; (2) the equitable liens 
established on these funds by the trial court arose out ofservices rendered 
to the partnership in connection with the interstate. transaction. 

The decision as to whether a narrow or a liberal interpretation is 
required shouldbe basedon the legislative history of theAct. It is apparent 
that commerce clause terminology was used in setting the boundary lines 
for the operation of the Act, and that Congress intended to reach every con- 
tract which is susceptible to federal control under the commerce clause: 


'* * * The remedy [ provided by the Act] is founded 
also upon the Federal control over interstate com- 
merce and over admiralty. The control over inter- 
state commerce reaches not only the actual physical 
interstate shipment of goods but also contracts relating 
to interstate commerce." 8 H. Rep. 96, 68 Cong. , 
ist Sess., January 24, 1924. (Emphasis supplied). 

The agreement to submit to arbitration the personal relationships of 
the parties, requiring as it does a determination of their respective interests 
in the compensation for their activities in interstate commerce, thus directly 
"relates" to interestate commerce within the terms of the United States Arbi- 
tration Act, thereby becoming irrevocable under Secs. 1 and 2 of the Arbi- 


tration Act. (Secs. 1 and 2 are reprinted at p. 8 of this Brief). 


1a 


PUBLIC POLICY IN THE DISTRICT OF COLUMBIA 
FAVORS ARBITRATION 


For reasons detailed in Part I of this Brief the public policy of this 
jurisdiction favors arbitration contracts such as the one here under con- 
sideration. We thus start with a presumption of its validity. 


See also Campbell v. Campbell, 44 App. D.C. 142, 153,cert. den. 
242 U.S. 642. Appropos of the language of 44 App. D.C., at 153, the 
award in this case is "valid upon its face" and the "submission embraced 


in the most sweeping language all matters of difference" between the parties. 


It would seem that the policy which favors the termination of litiga- 
tion by an arbitration would favor even more strongly a comprehensive 
agreement which, applied here, would eliminate litigation entirely. 
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This, of course, leaves the door open for a proper showing that the 
award was induced by fraud, or was not responsive to the terms of the 
submission and therefore invalid upon its face. But no such showing, 
and no such attack has been made with respect to the final award herein: 
Arbitrator's Final Determination of Settlement and Liquidation of Will- 
more Engineering Company of December 10, 1956. The position of the 
appellees simply is that Mr. Hegarty's authority has been revoked 
pursuant to an assumed res judicata. As the Campbell v. American 


Popular Life Insurance Company case shows, the agreement being valid 


by reason of the appointment of the arbitrator, there can be no unilateral 


revocation. 


The public policy favoring arbitration pervades the law of the 
District of Columbia. This is exemplified by the Rules providing for 
Arbitration in the Small Claims Court of the Municipal Court for the 
District of Columbia, the United States Arbitration Act discussed 
earlier (this brief pp. 19-22), and is found forthrightly manifested in 
the appellate decisions as far back as 1874 (Campbell v. American 
Popular Life Insurance Company). 


Il 


THE ISSUE CONCERNING THE REVOCATION OF THE 
ARBITRATION AGREEMENT IS NOT RES JUDICATA 


On August 29, 1955, the trial court (Judge Matthews) entered an 
Order Granting Partial Summary Judgment for Plaintiffs (JA 58, 59), 
which, after making certain findings, merely declared "that Willard J. 
Luff, John W. Slacks and Morris F. Luff are the members of the Will- 
more Engineering Company for whose relief Private Laws No. 495 and 
001, were enacted." In affirming the partial summary judgment, the 
Court of Appeals in Luff v. Luff, 98 App. D. C. 211, 233 F. 2d 702 
(1956), merely observed then that the lower court had no just cause for 
delay in adjudicating "the issue concerning the identity of the partners," 
and that the partial summary judgment was correctly entered. There- 
after, the trial court repeatedly, and we earnestly submit, erroneously 
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held that the affirmance of the partial summary judgment, “by its 
breadth,'’ had disposed of the issue concerning the revocation of the 


arbitrator's authority to arbitrate the personal relationships between 


the former partners. 


The Supreme Court in discussing the question of res judicata, has 

stated that 

"The inferior court is justified in considering 

and deciding any question left open by the mandate 

and opinion of this court, and its decision upon 

such matter can only be reviewed upon a new 

appeal to the proper court [ citation omitted]; and 

the opinion of this court may be consulted to 

ascertain exactly what was decided and settled." 

Ex Parte Union Steamboat Co., 178 U.S. 317, 

319, 44 L. ed. 1084, 1085 (1900). 
It is clear from a reading of this court's opinion affirming the partial 
summary judgment that the arbitrator's authority to arbitrate the 
personal relationships between the former partners was neither decided 


nor settled. 


A. The Issue Concerning the Revocation of the 
Arbitrator's Authority to Arbitrate Personal 
Relationships between the Former Partners 
Was Not Presented by the Motion for Partial 
Summary Judgment 
The single question adjudicated by the partial summary judgment 
was "the issue concerning the identity of the partners" in the partner- 
ship which Congress intended to benefit. Appellants’ position in the 
proceedings before the trial court on the Motion for Partial Summary 
Judgment was that, regardless of whether the arbitration agreement 
had been revoked, the appellees, as a matter of fact, had withdrawn 
from the partnership prior to the passage of the private relief legisla- 
tion and that appellant, as the sole remaining partner in the Willmore 
Engineering Company, was therefore the sole beneficiary of the 
legislation. 
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The Motion for Partial Summary Judgment did not request a 
resolution of the revocation issue; the Partial Summary Judgment did not 
mention the revocation issue; nor was it mentioned in the opinion of this 
Court on appeal. It is completely obvious that the only issue raised, and 
therefore the only issue decided and settled, was "the issue concerning 
the identity of the partners." 

B. A Resolution of the Issue Concerning the Revocation 

of the Arbitrator's Authority to Arbitrate Personal 


Relationships between the Former Partners was not 
Necessary for a Determination of "The Issue Con- 


cerning the Identity of the Partners." 

Mr. Hegarty's final award is completely consistent with said 
Opinion. But in its decision that "Willard J. Luff, John W. Slacks and 
Morris F. Luff are the members of the Willmore Engineering Company 
for whose relief Private Laws No. 495 and 501, 83rd Congress, 2nd 
Session were enacted," it was simply not necessary for the trial court 
to also determine whether the Arbitrator's authority to arbitrate the 
personal relationships between the former partners had been revoked. 
There is clearly no valid reason for holding that the trial court did find, 
was required to find, or even that the trial court believed that it must 


find, that the arbitration agreement had been revoked, before it could 


construe the private relief acts in order to determine the persons 


Congress intended to benefit. 


The trial court's holding that the revocation is res judicata by 
reason of the affirmance of Judge Matthews' said decree by this court, 
is particularly difficult to rationalize or understand in light of the fact 
that the arbitration agreement was of such central importance in the 
case. The record shows, for example, that the critical support for 
enactment of the relief laws would have been withdrawn had the agree- 
ment to arbitrate the personal relationships of the former partners not 
been made (JA 188). It is both unreasonable and illogical to hold, as the 
trial court held, that one of the controlling issues in this case was dis- 
posed of in such an oblique fashion by this court. 
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The issues concerning the vitality of Mr. Hegarty's authority to 
arbitrate the personal relationships between the former partners, and 
the validity of his final award "may be raised in a proper action to show 
that the award was induced by fraud, or that it is not responsive to the 
terms of the submission, and therefore invalid on its face." Campbell v. 
Campbell, 44 App. D.C. 142, 154, cert. den., 242 U.S. 642. No such 


assertion has ever been made anywhere in this case. 


C. The Settled Law of this Jurisdiction was not 
Repudi:ted by Innuendo. 

Under the common law rule prevailing in this jurisdiction an 
arbitration agreement is irrevocable if it designates the arbitrator. 
Campbell v. American Popular Life Insurance Company, 1 MacArthur 
(D.C. ) 246 (S. Ct. of the District of Columbia 1874). The point has 
already been developed more fully in the brief at pages 15 through 18. 


Since the arbitrator, Mr. Hegarty, has been designated in the 
arbitration agreement his authority was irrevocable. In ruling that the 
revocation issue is res judicata the trial court held, in effect, that this 
court's opinion affirming the partial summary judgment should be con- 
strued as repudiating sub silentio an important and established rule of 


law. 


IV 
CONCLUSION 


The trial court erred when it refused to permit the agreement of 
June 19, 1954, to arbitrate the personal relationships of the partners 
to be raised as a defense and in holding this defense to have been res 
judicata against appellant. It erred likewise in refusing to permit the 


award pursuant to said agreement (December 10, 1956) to be pleaded as 


a basis for affirmative relief for specific performance or, alternatively, 


as a basis of a counterclaim for damages. 
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It is respectfully submitted, therefore, that the judgment of the 
trial court should be reversed by a declaration of this Court that the 
agreement of June 19, 1954 to arbitrate the personal relationships of the 


former partners, the arbitrator being named, was not revoked by the 
unilateral action of appellees; that the question of the authority of Mr. 
Hegarty to act as such arbitrator is not res judicata against appellant 
Morris F. Luff; and that the said defenses and claims for affirmative 
relief should have been allowed and tried. 


The defense of the validity of said agreement was presented by 
appellant both before and during the trial (see paragraph 16 of the ori- 
ginal answer filed February 28, 1955, JA 42; paragraph 16 of the amen- 
ded answer filed November 21, 1956, JA 72; the Ninth defense thereof, 
JA 79; and the Fifth and Sixth defenses in the proposed Order Allowing 
Amendments to the Joint and Several Answer filed May 22,1957, R. 269. 
See also JA 92, 102, 103, 110, 111, 113, 148, 164). 


Respectfully submitted, 


RICHARD L. MERRICK 


1624 Eye Street, N. W. 
Washington, D. C. 


JOHN W. JACKSON 
938 Investment Building 
Washington, D. C. 


Attorneys for Appellant 
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1955, certiorari denied, 77S. Ct. 99, 352 U.S. 882, 
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lant on this appeal res judicata; and (2) whether this 


appeal is otherwise maintainable under the other cir- 


cumstances manifest on the face of the record herein. 
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For the District of Columbia Circuit 


No. 14, 493 


MORRIS F. LUFF, ET AL., 
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Vv. 


WILLARD J. LUFF, ET AL., 
Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF THE CASE 


1. The partnership Willmore Engineering Company, composed of 

the appellees, Willard J. Luff and John W. Slacks, and the appellant, 
Morris F. Luff, became dissolved upon completion, in August, 1945, 
of the winch production contract for which it had been organized. There- 
after, and until the present time, the partnership continued for the 
limited purpose of winding up its affairs. (J. A. 107) In March, 1954, 
a bill introduced in Congress providing for the arbitration of the part- 
nership's claims against the United States for money due on account of 
the winch contract passed the House of Representatives. The bill pro- 
vided for the appointment of one arbitrator by Willmore, a second by 





2 


the Secretary of Commerce, and the third by the two thus chosen (J. A. 
5, 6). While the bill was pending in the Senate, the Willmore partners, 
in anticipation of its final passage, signed an agreement (J. A. 7, 8) 
dated June 19, 1954, jointly designating one Eugene D. Hegarty as Will- 
more's appointee to the prospective Board of Arbitrators. There was 
included in the agreement a further provision whereby the partners, 
severally, in their individual capacities, also appointed Hegarty to arbi- 
trate the "relationships" of the three partners. The appellant, in his 
brief herein, describes the subject of this part of the agreement as per- 
taining to the "personal relationships" of the parties (Appellants' Brief, 
pp. 4, 6, 7, 10, 12, 14, 15, 19, 24, 25, 26). The agreement itself, 
however, states the relationship to have been that pertaining to the Will- 
more Engineering Company. 


2. The agreement of June 19, 1954, was subsequently rescinded 
by appellees insofar as it concerned the several appointment of Hegarty 
to arbitrate between the individual parties, because of the fraudulent 
claims, representations and conduct of Morris F. Luff, and Hegarty's 
authority to act in this respect was revoked and annulled. Hegarty's 
appointment to the Board of Arbitrators was not revoked, and he be- 
came 2 member of the Board which arbitrated the partnership claim 
against the United States, and joined in the making of the unanimous 
award of January 13, 1955 (J.A. 33-37). Following the arbitration 
award, the appellees, on February 7, 1955, filed this action because 
of the false and fraudulent claims and repre sentations of Morris F. 
Luff "that Slacks ceased to be a partner about May 15, 1948, and that 
Willard J. Luff abandoned the partnership about October 1, 1949; that 
he and his wife thereafter carried on all activity with respect to the 


partnership's claim against the Government and finally obtained the 


passage of the legislation for the relief of the Willmore Engineering 
Company; that he, Morris, and his wife are the sole remaining part- 
_ ners entitled to collect the money awarded by the arbitrators" (See 

. decision of this Court in the former appeal, "Morris F. Luff, et al., 


™~ 
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appellants, vs. Willard J. Luff, et al., appellees", Case No. 12,953, 
October Term, 1955; 98 U.S. App. D.C. 211, 233 F. 2d 702, cert. den. 
7178S. Ct. 99, 352 U.S. 882, 1 L. Ed. 2d 79). 


3. "Among other claims to relief asserted in their Complaint 
(J.A. 1-37), the appellees asked the court to declare that the Willmore 
Engineering Company referred to in the private laws and in the arbitra- 
tion award is a partnership composed of Willard J. Luff, John W. Slacks 
and Morris F. Luff. Later they moved for partial summary judgment 
to that effect, under Rule 56 (d) of the Federal Rules of Civil Procedure. 
The court granted the motion and entered judgment accordingly, certify- 
ing under Rule 54 (b) that there was no just cause for delay in adjudicat- 
ing the issue concerning the identity of the partners." (Luff, et al. v. 
Luff, et al., supra.) On appeal by Morris F. Luff to this Court, the 
partial summary judgment was affirmed. 


QUESTIONS INVOLVED IN PARTIAL SUMMARY 
JUDGMENT OF AUGUST 29, 1955, AS AFFIRMED 
BY THIS COURT, AND THEREFORE RES JUDICATA. 


4. The appellees will now refer to the undeniable record to 
demonstrate that the questions of the revocation of the authority of 
Eugene D. Hegarty to act as arbitrator between the partners of Will- 
more Engineering Company and of the validity of his "findings" were 
placed squarely before the lower court and necessarily involved in its 
decision granting the partial summary judgment of August 29, 1955, 
that it was briefed and argued before the lower court, and that it was 
briefed and argued in this Court on the former appeal; and that such 


being shown from the record, the matter of said revocation is res 


judicata. 





THE COMPLAINT AND ANSWER 


5. Paragraph 14 of the Complaint (J. A. 8) alleged that on June 
19, 1954, the appellees, relying upon the supposed honesty, integrity, 
and bona fides of their partner, Morris F. Luff, entered into the agree- 
ment of June 19, 1954, set forth verbatim in said paragraph (R. 7, 8; 
J.A. 7, 8). The agreement was in two parts: (1) The parties severally 
appointed one Eugene D. Hegarty to act as arbitrator of "our former 
and present relationships pertaining to Willmore Engineering Company”, 
and (2) the partners jointly appointed the same Hegarty to serve on the 
three-man board of arbitrators thereafter constituted under the Private 
Laws to arbitrate the claim of the partnership against the United States. 
The Answer of the appellant (paragraph 14, J.A. 42) admitted the making 
of the above agreement. 


6. Paragraph 15 of the Complaint (J.A. 8) alleged that on July 31, 
1954, Hegarty held a meeting attended by Morris F. Luff and his said 


wife, one Craigin Donaldson, and Willard J. Luff without the presence 
of or notice to John W. Slacks; that at this meeting Morris F. Luff and 
his wife, "falsely, fraudulently and deceitfully declared and represented 
to the said Eugene D. Hegarty that they, the said two defendants, and 
none other, were the co-partners of Willmore Engineering Company; 
that the plaintiffs, Willard J. Luff and John W. Slacks had ‘abandoned’ 
said partnership and were no longer partners therein; that the aforesaid 
agreement of June 19, 1954, had been signed by Ruth K. Luff, asa 
partner and party in interest in the Willmore Engineering Company; 

and that the said two defendants, Morris F. Luff and Ruth K. Luff, his 
wife, were the sole owners of the claim of said partnership against the 
United States, and entitled to receive the benefits of any award made 
pursuant to said Private Laws, to the exclusion of the plaintiffs, Willard 
J. Luff, and John W. Slacks, as partners." 


7. Answering paragraph 15, Morris F. Luff (para. 15, J. A.~42) 
admitted the meeting with Hegarty as alleged, denied that the statements 
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made by him to Hegarty as alleged were false, fraudulent or deceitful, 


and alleged that said statements were "true and accurate", and alleged 


further that Hegarty, "acting as an arbitrator of said parties, duly 

made valid reports and findings, as fully set forth in Civil Action No. 
5139-54 in this Court, to which reference is hereby made, with the re- 
quest that all pertinent allegations and matters therein set forth, and 
particularly the reports and findings of said Eugene D. Hegarty as an 
arbitrator, as aforesaid, be read and considered as parts of this answer 
to the same extent as if set forth in full herein. "' Civil Action No. 5139- 
54 (See Court file in the: case in Supplemental Record herein) was filed 
in the United States District Court for the District of Columbia on De- 
cember 3, 1954, by Morris F. Luff and his said wife, Ruth, against 
Hegarty's two co-arbitrators on the Board of Arbitrators constituted 
under the Private Laws, Gerald Ryan (the Board's chairman) and Delos 
G. Smith, the appointee of the Secretary of Commerce, (but not against 
Hegarty). Willard J. Luff and John W. Slacks were not made parties. 
This action was filed after the Board had consummated the hearings on 
the claims of Willmore against the United States, but before it had made 
its award. In their complaint in that action, Morris Luff and his wife, 
alleged that he and his wife "are now and have been since the month of 
October, 1949, copartners known as Willmore Engineering Company;"' 
that the agreement of June 19, 1954 (above referred to) by which Hegarty 
had been appointed as arbitrator between the Willmore partmers, and 

as a member of the Board of Arbitrators, was signed by Morris F. Luff, 
Willard J. Luff and Ruth K. Luff; that Hegarty, "acting as arbitrator 
for plaintiff Morris F. Luff, Willard J. Luff and Ruth K. Luff" had 
made preliminary findings on August 18, 1954, quoted therein, to the 
effect that John Slacks had never been a partner, but was an employee 
merely, and that his entire relationship to the partnership had termi- 
nated in February 1948, that Willard had abandoned his "interest" in 


Willmore in November, 1949, and "that Morris Luff as sole remaining 
Partner conducted the affairs of the Firm from and after November 
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1949"; and that thereafter, acting as arbitrator as aforesaid, Hegarty 
had made further written findings, a copy of which was annexed to the 
complaint (See Former Appeal, J.A. 147-1 55); that Morris F. Luff 

had demanded that the Board of Arbitrators "confirm and recognize the 
said agreement of June 19, 1954, and the findings of said Eugene D. 
Hegarty, dated August 18, 1954, asa condition precedent to any function- 
ing of said Board of Arbitrators, and that said defendants act in con- 
formity with said agreement of June 19, 1954, "as a basis for the author- 
ity of defendant Gerald Ryan and Eugene D. Hegarty to act in the capacity 
of arbitrators on said Board", andthat the said defendants, as members 


of the Board, refused to comply with said demands. 


8. In said action 5139-54 the said Mprris F. Luff and his wife prayed 
that the Court determine and declare the validity of the agreement of 
June 19, 1954, between Morris, Willard and Ruth K. Luff, and the 
findings made by Hegarty acting as arbitrator thereunder, or, in view 
of the refusal of the defendants to recognize the validity of said agree- 
ment and the "findings" of Hegarty, the Court declare the Board of 
Arbitrators illegally constituted and without authority to act, and that 
said defendants be restrained and enjoined from proceeding as arbitra- 
tors pending final hearing of the action. The complaint in that action 
was dismissed by the Court on January 12, 1955, and on January 13, 
1955, the Board of Arbitrators made and certified its award. 


9. Paragraph 16 of the Complaint (J.A. 8, 9) alleged that promptly 
on learning of the false, fraudulent and deceitful intent and purposes of 
the defendants, Morris Luff and his wife, "the plaintiffs did, to wit, on 
August 4, 1954, repudiate and rescind said agreement of June 19, 1954, 
insofar as it rted to int the said Eugene D. He as arbi- 
trator between the partners of the said Willmore Engineering Company, 
and revoked all power and authority therein given the said Eugene D. 


Hegarty to act as arbitrator between them and the said Morris F. Luff, 
and thereafter, the plaintiffs refused to participate in or to be bound by 
any further attempts of the said Morris F. Luff and the said Eugene D. 
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Hegarty to conduct such arbitration". (Emphasis supplied) Answering 
this paragraph (J.A. 42), Morris F. Luff again denied making false 
representations or having any deceitful intent or purpose, and denied 
the "right" of the plaintiffs to repudiate and rescind the said agreement 
of June 19, 1954, and averred "that said agreement was and is binding 
upon the plaintiffs and these defendants and each of them (Emphasis 
supplied.) 


10. Paragraph 17 of the Complaint (J.A. 9) alleged that Morris 
F. Luff, in violation of his fiduciary duties as a partner, alienated and 
estranged himself from the plaintiffs, withdrew from further associa- 
tion with them, and abandonedand repudiated the claims of the partner- 
ship against the United States, and falsely represented to the said Heg- 
arty, as arbitrator aforesaid, and to the Board of Arbitrators that 
Willard Luff and John Slacks had abandoned the partnership, and that 


he, the said Morris, or he and his said wife, were the "successors 


to said Willmore Engineering Company and to the shares and interests 


of the plaintiffs as partners therein"; that he had caused his said wife 
to sign and superimpose her signature to certain duplicate-originals 
of the said agreement of June 19, 1954, with intent to deceive and 
wrongfully influence said members of the Board of Arbitrators, and 
did falsely "pretend and represent to said Arbitrators that his said 
wife, Ruth K. Luff, was a party to said agreement of June 19, 1954, 
and that her signature was so affixed to said agreement because she 
was a partner and party in interest in the claim of said Willmore 
Engineering Company which was the subject of arbitration under the 
aforesaid Private Laws"; that the so-called "Findings of Arbitrator" 
signed by the said Hegarty as supposed arbitrator, dated August 18, 
1954 "(after his power and authority as such had been revoked by the 
plaintiffs as aforesaid)" were valid and binding upon the plaintiffs and 
on the Board of Arbitrators, and that by reason thereof, and of the 
said agreement of June 19, 1954, he, Morris F. Luff, or he and his 


said wife, Ruth K. Luff, were the only persons entitled to present the 
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claims of said Willmore Engineering Company and to receive the bene- 
fits of any award under said Private Laws; that he and his said wife, as 


partners of Willmore mentioned in said Private Laws, were entitled to 
claim and receive from the United States, by reason of said Private 
Laws, a large amount of money, to wit, a sum in excess of two million 


seven hundred thousand dollars. 


11. Answering paragraph 17 of the Complaint, above, the said 
Morris F. Luff (J. A. 43) admitted in paragraph 17 of the answer, that he 
filed Civil Action No. 5139-54. He denied that there was any associa- 
tion with Willard and John Slacks from which he had withdrawn, and 
averred that all representations and statements made to members of 
the Board of Arbitrators therein referred to were "true and correct". 

He averred that Willard and John Slacks had "falsely, fraudulently and 
unlawfully "claimed that John W. Slacks had not become completely dis- 
connected with said partnership in 1948 and that Willard had not abandoned 
said partnership in 1949, and thereafter had no interest or rights therein. 


12. Continuing in his Answer to assert the validity of the revoked 
agreement of June 19, 1954, and of the "findings" of Hegarty made 
thereunder and standing upon the allegations of his complaint in Civil 
Action No. 5139-54 (above described), denied, in paragraph 19 of said 
Answer (J.A. 43-44), the validity of the proceedings and award of said 
Board of Arbitrators, and averred that the award made by them "was 
and is void, inadequate in amount, and unenforceable, " for the reasons 
set forth in C.A. 5139-54. 


PROCEEDINGS ON MOTION FOR 
PARTIAL SUMMARY JUDGMENT 


13. On April 20, 1955, the appellees filed their motion for a 
partial summary judgment, pursuant to Rule 56 of the Federal Rules of 
Civil Procedure (R. 43, J.A. 46), declaring that the Willmore Engineer- 
ing Co., for whose relief Private Laws Nos. 495 and 501, 83rd Congress, 
Second Session, were enacted, is a partnership composed of the plaintiffs, 
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Willard J. Luff and John W. Slacks, and the defendant, Morris F. Luff. 
In support of said motion the plaintiffs filed numerous authenticated 
documentary, Congressional, and judicial records, affidavits, and 
other evidence in proof of the identity of the partners of Willmore, and 
cited the admissions of Morris F. Luff contained in his Answer, all 
fully supporting the motion. Taking cognizance of the claims and repre- 
sentations of his Answer that the "findings" of Hegarty showed that 
Morris, or he and his said wife, were the sole remaining partners of 
Willmore entitled to the benefits of the relief legislation enacted by 
Congress, the appellees filed authenticated copies of the letter of 
August 4, 1954 rescinding and revoking the agreement of June 19, 1954, 
insofar as it appointed and authorized Hegarty to act as arbitrator be- 
tween the partners, and two other letters, dated August 25th and Decem- 
ber 28th, 1954, to the same effect (R. 714-83; J.A. 46-55), and cited 
numerous authorities in opposition to the contention of Morris Luff 

that they had no right to revoke Hegarty's authority under said agree- 
ment. (R. 45-63. ) 


14. Morris F. Luff and Ruth K. Luff in opposition to said motion 
for partial summary judgment filed a forty-page memorandum, sworn 
to by Morris F. Luff (R. 129-168). Arguing the validity of Hegarty's 


"award" at R. 160, he averred that the Court was required to pass 
upon the “validity of plaintiff's rescission". The affidavit acknowledged 


at R. 130, 134, 136, and 137, in effect, that the appellees had revoked 
Hegarty's authority to act as arbitrator between the partners under the 
agreement of June 19, 1954, and argued that the revocation should be 


construed as a revocation in toto, and that his appointment to the Board 
of Arbitrators had also been revoked. It was argued at R. 13 5 that the 
appellees had the right to revoke and that Morris Luff had no quarrel 
with the general rule of law to that effect. On the other hand the defen- 
dant took the position that Hegarty's "findings" were final and binding, 
quoting from paragraph 15 of his Answer, and that Hegarty had found 
that Morris Luff was the sole remaining partner of Willmore (R. 154) 


- 
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and that the plaintiffs are "interlopers" (R. 131). Throughout his 
whole affidavit he urged that Hegarty's findings showed that Willard 
Luff and John Slacks had abandoned the firm and were no longer part- 
ners (R. 133, 138, 139, 142, 145-147, 149, 154-157), and denied that 
Willard and John Slacks are the partners of Willmore (R. 137 -139). 
At R. 157, Morris Luff contended -- 


"Eugene D. Hegarty, the arbitrator selected 
by Willard J. Luff and accepted by Morris F. Luff 
to decide who composed the Willmore Engineering 


Company for whom the private relief legi slation 
jnvolved herein was enacted, found that the plain- 


tiffs had abandoned all their rights and interests 
in the partnership and its only asset in 1948 and 
1949. If these findings are correct, the plaintiffs 
have no standing in this or any other court. That 


is one of the issues to be determined in this litiga- 
tion, plaintiffs’ contentions to the contrary notwith- 


standing. If the findings of Mr. Hegarty are not 
accepted, then the same evidence that was before 
him ought to be adduced before this Court, in order 
that a finding by this tribunal may be made. * * * 
If the revocation was valid, then, as already pointed 
out, Mr. Hegarty had no authority or right to act 

as an arbitrator on the board provided for by the 


legislation. Just where do plaintiffs stand anyway Yee 
(Emphasis supplied) 


At R. 155, he contended "that the award of the arbitrators involved 
herein is inadequate in amount, and is invalid and unenforceable for 
the reasons set forth in the complaint in Civil Action No. 5139-54 in 
this Court, " and averred the appellees therefore have no right to any 
part of the award. 


15. The foregoing demonstrates that the principal question sought 
to be raised by Morris F. Luff in his opposition to plaintiffs’ motion 
for partial summary judgment was whether or not Willard J. Luff and 
John W. Slacks had rescinded the agreement of June 19, 1954, insofar 
as it appointed Hegarty as arbitrator between the partners, and re- 
voked and terminated the authority of Hegarty "to decide who composed 
the Willmore Engineering Company for whom the private relief legisla- 
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tion involved herein was enacted, "' or to otherwise act as arbitrator 
between the Willmore partners. 


16. The motion was fully argued before Judge Matthews on June 
1, 1955, and on August 29, 1955, the Court entered its "Order Granting 
Partial Summary Judgment for Plaintiffs (R. 182-183; J.A. 58-59), 
specifying under Rule 56 (d), Federal Rules of Civil Procedure, certain 
facts appearing without substantial controversy, and holding that Willard 
J. Luff, John W. Slacks, and Morris F. Luff are the members of the 
Willmore Engineering Company for whose relief Private Laws No. 495 
and 501, 83rd Congress, 2nd Session were enacted. 


APPEAL FROM PARTIAL SUMMARY JUDGMENT 
(Case No. 12953, October Term, 1955) 


17. Appealing to this Court from the order granting plaintiffs’ 


motion for partial summary judgment, the appellant here, Morris F. 
Luff in his Statement of Points on Appeal (Former Appeal, J.A. 122, 


123) said the lower court erred — 


10. In not holding that plaintiffs, by revoking the 
authority of Eugene D. Hegarty to act as an arbi- 
trator, rendered the board of arbitrators involved 
in this proceeding illegally constituted and its pro- 
ceedings and award null and void. " 


In his Statement of Questions Presented (Former Appeal, App. Brief(i)), 
he stated — 


"2. Is it reversible error for the court below, 
without a trial or stipulation, to render a sum- 
mary judgment declaring that a board of arbitrat- 
ors was appointed and properly functioned pursu- 
ant to an arbitration agreement which was 
rescinded, canceled and annulled by documentary 
evidence in the record before the board ever had 
a formal meeting. " 


At page 10 of his brief on the former appeal he argued: 


"If the rescission of Mr. Hegarty's authority was 


ineffectual, then his findings concerning the indi- 
vidual rights of the parties is binding on appellees 
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as well as appellants. If the annulment was effec- 

tive, Mr. Hegarty had no authority or right to sit 

as a member of the board of arbitrators established 

by the private relief legislation, and the purported 

award of the board is illegal and void." (Under- 

scoring supplied) 
At page 13 of his brief he cited the "findings" of Hegarty in support of 
his contentions that Willard J. Luff had ceased to be a partner; and 
again at page 14 he quoted from Hegarty's "findings" to argue.that he, 
Morris F. Luff, was the sole remaining partner of the firm. At page 
18 he argued that the rescission of the June 19, 1954 agreement was 
"either effective as to the whole agreement or not at all, " and proceeded 
to state at page 19 that the law entitling the appellees to revoke Hegarty's 
authority seemed to be settled, and that assuming his authority to have 
been so revoked, his authority to act on the Board of Arbitrators was 
also revoked and the award of the Board was completely void and lack- 
ing in force and effect. "If, on the other hand", he argued on page 20, 
"the rescission of August 4, 1954, is held to be ineffective to terminate 
Mr. Hegarty's authority as an arbitrator, his findings and determination 
as to the relationship of the partners are just as binding and effective 
as to all parties to the agreement of June 19, 1954, as are his actions 
and participation in the proceedings and award of the board of arbitrat- 
ers created by Private Law No. 495." And "if his actions are valid for 
one purpose under the agreement, they are valid and binding for all 
purposes. Under that theory, appellees have no standing in this Court 
and had none in the court below. "' On page 25, the appellant again 
quoted from Hegarty’s findings that he, Morris F. Luff "as the sole 
remaining Partner conducted the affairs of the Firm from and after 
November, 1949. '' And on page 26 Hegarty's "findings" were again 
cited as showing that Willard and John Slacks had abandoned their 
rights in the Willmore Engineering Company in 1948 and 1949, respec- 
tively. See also the citation of Hegarty's "findings" on page 28. On 
page 30, he argued: "Appellants allege that they are the owners of the 
claim involved, and state definitely and conclusively how they arrive 
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at that conclusion. Furthermore, they are supported in their conten- 
tion by the finding of the arbitrator appointed to determine the individual 
relationship of the partners, one to the other, so far as their rights 
respecting the claim are concerned." 


18. Willard J. Luff and John W. Slacks, in their brief as appel- 
lees in said appeal, argued at pages 16 and 30 to 37, inclusive, that 
Hegarty's "findings" of August 18, 1954, were nugatory and inoperative, 
and without binding effect upon any of the parties, having been revoked 
by the appellees because of the fraud of Morris F. Luff before his so- 
called "findings" were composed; and that they had the legal right to 
revoke, citing numerous cases in Support of this right. They submitted 
that the agreement of June 19, 1954, appointing Hegarty, was severable, 


in that the part appointing Hegarty as arbitrator between the partners 


was the individual and several agreement of the parties, and that the 
portion which appointed Hegarty to the Board of Arbitrators was the 
joint act of the parties (Brief, pp. 34, 35). They pointed out that the 
question of revocation in toto attempted to be raised by Morris F. Luff 
was immaterial because of the fact that the appellees had appeared be- 
fore the Board of Arbitrators after revoking Hegarty's authority to 
arbitrate individually between the partners, and presented the claims 
of Willmore and participated in the arbitration proceedings without ob- 
jecting to Hegarty sitting on the Board, and argued that this was a 
ratification of the joint appointment of said Hegarty to the Board by the 
three partners (Brief, pp. 36, 37). 


19. Morris F. Luff filed a Reply Brief. In it he argued that his 
wife, Ruth K. Luff, and not John W. Slacks, was a party to the June 19, 
1954 agreement. He averred: "Appellees answering brief overflows 
with mendacious animosity when they say that the averments of appel- 
Jants with reference to the execution of the June 19, 1954 arbitration 
agreement by Ruth K. Luff 'are too incredible to be accepted by any 
reasonable mind’. * * * Appellants’ averments are the incontrovertible* 
ultimate truth and facts not affected by appellees’ ancering Se ely.: 


att 
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Appellants stand by their averments, and.do not seek to avoid them ‘by 
operation of law'. Appellees’ sneering, exasperated derision is neither 
a valid argument nor the product of a reasonable mind. It is the self- 
destructive admission of appellees' inability and unwillingness to cope 
with the truth and the facts. "* (Reply Brief, p. 4). Answering appellees’ 
contention that the agreement was severable, he argued "It is clearly a 
simple one-sentence document as the language on a one dollar bill. 


Appellees’ counsel professed to see two contracts with the twisted 


shadows of other words jiggling dizzily through the document." (Reply 
Brief, p. 4) He levied a vicious attack upon the court, the United States 
Attorney's office, and the various Government departments concerned 
(Reply Brief, pp. 7, 8). He declared that the main purpose of the 
private relief laws was to have the Board of Arbitrators determine 
damages for himself and his wife, and asserted that the appellees had 
"deserted, abandoned, breached, revoked, repudiated, and dissolved 
their obligations and responsibilities to or from Willmore Engineering 
Company and now suggest all that is the operation of law. * * *" 

(Reply Brief, p. 8). 


20. After this Court, by its decision of May 17, 1956, affirmed 
the partial summary judgment, Morris F. Luff filed a Petition for Re- 
hearing in Banc, to which the appellees did not respond, and which was 
thereafter denied by the Court. Again he quoted from Hegarty's sup- 
posed "findings" of August 18, 1954, in support of his contention that 
Willard J. Luff had withdrawn from the partnership in 1949. 


21. Upon the denial of his Petition for Rehearing in Banc, Morris 
F. -Luff petitioned the Supreme Court for a writ of certiorari, annexing 
thereto a copy of Hegarty’s "Findings of Arbitrator" of August 18, 1954, 
and renewed his arguments in favor of its validity. On October 22, 1956 
the Supreme Court denied certiorari (77S. Ct. 99, 352 U.S. 882, 1 L. Ed. 
2d 79). 
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OCCURRENCES AFTER AFFIRMATION OF 
PARTIAL SUMMARY JUDGMENT 


22. The case returned to the Court below for further proceed- 
ings looking to a judgment for disposition of the funds of the partnership 
on deposit in the Registry of the Court. 


23. On September 4, 1956, Eugene D. Hegarty filed in the Court 
below a Motion to Intervene as a Plaintiff, accompanied by his Inter- 
venor's Complaint (R. 188-190; J.A. 59-61). He averred that he was 
the arbitrator appointed by the June 19, 1954 agreement as set out 
verbatim in the Complaint (R. 8 3 J.A. 7, 8) to arbitrate between the 
parties; that his appointment was irrevocable under the provisions of 
the United States Arbitration Act (Title 9, U.S.C.); that he had partially 
completed his duties as arbitrator between the parties and had a lien 
on the proceeds of the award made by the Board of Arbitrators under 
the Private Laws until he "announces his findings regarding distribution 
of the award"'; and said Hegarty prayed the Court to Stay the proceed- 
ings and grant him time in which "to prepare findings regarding the 
distribution of the proceeds of this award including applicant's claim 
for serving as arbitrator."" The motion was heard by Judge Letts on 
September 20, 1956. Morris F. Luff's counsel attempted to sustain the 
motion to intervene. Counsel for Willard Luff and John Slacks opposed, 
arguing among other things that Hegarty's authority to act had been 
revoked in August, 1954. Judge Letts denied Hegarty's motion. (R. 201; 
J.A. 61) No appeal was taken from this order. 


24. On October 9, 1956, Morris F. Luff filed in the Court below, 
a motion and petition to compel arbitration by Hegarty under the June 19, 
1954 agreement, and to stay distribution of funds in the registry of the 
Court (R. 202-206; J.A. 61-65), invoking the provision of Title 9, U.S.C. 
(United States Arbitration Act), again alleging that his wife, Ruth, was 
a signatory to said agreement, that he and his wife "dispute the claims 
of plaintiffs herein to the proceeds of the award of said board of arbi- 
trators,"' and that "the appointment of Hegarty was irrevocable under . 





16 


the provisions of Section 2 of Title 9 of the United States Code * * *". 
He prayed that the plaintiffs be ordered to proceed to arbitration by 
Hegarty, and that the proceedings herein be stayed until such arbitration 
had been had. 


95. On October 11, 1956, the appellees gave notice to Morris 
Luff’s counsel (R. 210; J _A. 66) that they would appear before Judge 
Letts on Friday, October 12, 1956, to move for an order striking said 
motion pursuant to Rules 11 and 12(f), Federal Rules of Civil Procedure, 
and on the basis of the order of the Court denying Hegarty's petition to 


intervene. 


296. On October 12, 1956, Judge Letts, after the matter had been 
fully presented and argued by counsel for all parties, under Rules 11 
and 12(f), and "upon consideration thereof, and of the pleadings, orders, 
and judgments of the Court herein, and it appearing to the Court that 
the procedure suggested by said motion and petition would not be proper,” 
Judge Letts ordered that said motion and petition of the defendants to 
compel arbitration and stay distribution of funds in the registry of the 
Court be stricken. (R. 212-213; J.A. 67-68). No appeal was taken from 
this order. 


27. Despite the prior rulings and judgment of the Court, and 


particularly the partial summary judgment of August 29, 1955, as 
affirmed, the said Morris F. Luff, on November 21, 1956, filed an 
"Amended Joint and Several Answer of Defendants Morris F. Luff and 
Ruth K. Luff With Prayers for Affirmative Relief" (R. 216-299; J.A. 
68-81), the allegations of which again sought to renew the contentions 
made in opposition to the motion for summary judgment, and contentions 
in support of the attempted intervention by Hegarty, and also those 
advanced in support of his motion to compel arbitration by Hegarty, as 


follows: 


28. In paragraph 15 (J.A. 71-72) he incorporated by reference 
the so-called "findings" of Hegarty of August 18, 1954; in paragraph 16, 
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he re-alleged that the agreement of June 19, 1954 was binding; in para- 
graphs 17 and 19, he again contended that Willard Luff and John Slacks 
had withdrawn from and abandoned the partnership, that his wife was a 
party to the said. agreement, that the revocation thereof by the appellees 
must be construed as being in toto, that the Board of Arbitrators were 
illegally constituted and its award void; and that the appellees were not 
entitled to any part of the award; in his "Fifth Defense", he again alleged 
that Willard and Slacks had abandoned the partnership, that he, Morris, 
was the only partner entitled to the assets, and that he, or he and his 
wife, were the sole owner or owners of the proceeds of the arbitration 
award; in his "Eighth Defense" he re-alleged the above and again applied 
to the Court to stay the proceedings and compel the appellees to submit 
to arbitration by Hegarty, under the provisions of the United States Arbi- 
tration Act (Title 9, United States Code), again quoting extensively from 
the so-called "findings" of Hegarty of August 18, 1954; in his "Ninth 
Defense" he invoked the provisions of Section 4 of the United States 
Arbitration Act, and asked for a summary trial of appellees' contention 
that they had revoked Hegarty's authority to so arbitrate. He prayed: 
(1) That the Court stay these proceedings and refer the rights of the 
appellees to Hegarty for arbitration; (2) that a summary trial be held 

to determine the refusal of the appellees to perform the agreement of 
June 19, 1954, and that the Court summarily order the parties to pro- 
ceed to arbitration by Hegarty; (3) that a judgment be entered that 
Willard and John Slacks had relinquished all their rights in the partner- 
ship, and that he and his wife were the persons entitled to the proceeds 
of the partnership's claim against the United States; (4) that the agree- 
ment of June 19, 1954 is valid and binding, insofar as it appointed 
Hegarty as arbitrator between the parties, and that his "findings" of 
August 18, 1954, alleged to have been made pursuant to said agreement 


were binding, and that Hegarty be permitted to proceed to complete his 


alleged duties "without further interference by plaintiffs" (underscoring 


supplied); and (5) that the Court order the Clerk to pay to Morris Luff, 
or him and his said wife, the net proceeds of the partnership's claim 


against the United States on deposit in the Registry of the Court. 
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29. On December 18, 1956, the appellees filed two motions 
(R. 230-240; J.A. 81-87) to st rike from the defendant's amended answer 
all allegations thereof which attempted to raise issues as to the validity 
or binding effect of the agreement of June 19, 1954, and the so-called 
"findings" of Hegarty purporting to have been made under its authority. 
One motion was addressed to Judge Matthews, who had entered the 
Partial Summary Judgment of August 29, 1955, and the other to Judge 
Letts, who had denied Hegarty's motion to intervene and had ordered 
stricken Morris Luff's motion and petition to compel the appellees to 
submit to arbitration by Hegarty. These motions requested the Court 
to strike parts of the amended answer as follows: First, Second, Third, 
Fourth, Fifth, Sixth, Seventh, Eighth, and Ninth Defenses; paragraphs | 
2, 4, 14 to 22 inclusive, 31, 32, and 33; and Prayers Nos. 1, 2, 3, 4, 5, 
and 6. The grounds of the motions were that all of the alleged defenses 
moved to be stricken were res judicata by reason of the prior orders 
and judgments of the Court including the partial summary judgment of 
August 29, 1955, as affirmed. 


30. Inthe meantime there appears to have been composed a new 
document, purporting to have been signed by Hegarty on December 10, 
1956. Hegarty, who had been denied intervention in the case by Judge 
Letts, as aforesaid, mailed this document to Chief Judge Laws of the 
District Court with a letter written on Congressional stationery, dated 
December 10, 1956, stating "herewith is my final Arbitrator's Deter- 
mination of Settlement and Liquidation of Willmore Engineering Com- 
pany for whose account your Court has custody of $360,827.37, the pro- 
ceeds of the award by a Board of Arbitrators under Private Law 495". 
The letter requested of the Chief Judge "that you attach to my order 
your Fiat to the Clerk of the Court to effect the payments prescribed or 
especially assign the matter for administrative execution.” The letter. 
and the document annexed thereto were sent to the file in this case by 
Judge Laws, and both have been printed into the Joint Appendix on this 
Appeal (R. 247, 248; J.A. 88-90) as purporting to constitute a part of the 
record in the Court below. 
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31. The appellees’ motions to strike, above, were both assigned 
for hearing before Judge Pine, who, after a full hearing, made his oral 
ruling of February 1, 1957 (J.A. 90-92) granting the motions of appel- 
lees, and striking all parts of said amended answer as above enumerated, 
with one minor exception (J.A. 92). Judge Pine ruled: "I therefore find 
with one exception that the averments and defenses specified in the 
motions to strike part of the defendants' amended answer are within 
the issues involved in Judge Matthews’ decision (partial summary judg- 
ment), as affirmed, and are therefore res judicata. * * * I think that 
this proceeding is a threshing over of old straw if there ever was one." 


32. Judge Pine, pursuant to his ruling above, entered an order 
on February 13, 1957, sustaining appellees motions to strike parts of 
the amended answer as moved by the appellees (R. 249; J.A. 92, 92a). 


33. On May 8, 1957, Morris F. Luff filed an "Application for 
Confirmation of Award" (R. 250-255; J.A. 93-97) in which he again 
sought to re-litigate the matter of the revoked authority of Hegarty, and 
again attempted to invoke the provisions of the United States Arbitration 
Act, asking the Court for an order confirming the "award" of Hegarty 
denominated "Arbitrators Final Determination of Settlement.and 
Liquidation of Willmore Engineering Company", which had been inserted 
in the file as above shown. 


34. On May 9, 1957, the appellees gave notice to Morris Luff's 


counsel that on May 10, 1957 they would appear before Judge McGuire 


and move for an order striking the aforesaid "Application for Con- 
firmation" under Rules 11 and 12(f), Federal Rules of Civil Procedure, 
and by reason of the res judicata effect of the prior orders and judg- 
ments of the Court, including the Partial Summary Judgment of 

August 29, 1955. The parties appeared before Judge McGuire, who 
continued the motion to strike for hearing before Judge Thomas, of the 
Southern District of Alabama, who had been assigned to conduct the trial 
of the case. 
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_ 35. At the pre-trial proceedings conducted by Judge Thomas on 
May 22, 1957, he ruled, "I think Judge Pine's oral ruling of February 1 
is absolutely correct", and granted appellees aforesaid motion to strike 
said "Application to Confirm" (J.A. 102-104). No appeal was taken from 
this order. 


36. Judge Thomas, at said pre-trial, ruled: "Gentlemen, I 
have carefully studied this record. * * * The only issues left to be 
determined are the question of the rights of the claims filed by the 
Intervenors, and the proper distribution of the net proceeds among the 
partners, such partners being those determined by Judge Matthews. 


I am ready to proceed with the trial on those issues." 


37. Efforts were repeated during the trial before Judge Thomas 


to get him to place a different construction upon the effect of the Partial 
Summary Judgment of August 29, 1955, as affirmed by this Court, and in 
each instance he ruled the matters to be res judicata. And in his Find- 


ings of Fact and Conclusions of Law entered January 30, 1958, he re- 
iterated said conclusions to that effect (J.A. 109, 110, 111, 113). 


38. After hearing the evidence at the trial Judge Thomas, on 
January 30, 1958, entered his Findings of Fact and Conclusions of Law, 
Judgment,and Order for payment of certain items including payment of 
the adjusted amount of $99,466.43 to Morris F. Luff (J.A. 107-122). 


39. On February 11, 1958, Morris F. Luff, in accordance with 
the findings and judgment of the Court, received and accepted the 
Clerk's check in payment of the above amount, shown by receipt (R. 843). 
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SUMMARY OF ARGUMENT 


1. The appeal herein is grounded upon a Spurious document, 
not properly a part of the record, which was caused to be inserted in 
the file of the Court below by artifice, in circumvention of the orders of 
the Court. The attempted exploitation of this document, dated Decem- 
ber 10, 1956, represented to be the "final award" of one Eugene D. 
Hegarty, appointed arbitrator by the partners of Willmore Engineering 
Company, Willard J. Luff, John W. Slacks, and Morris F. Luff under an 
agreement of June 19, 1954, is manifestly improper, when the appellant 
Morris F. Luff knows that all authority of the said Hegarty had been 
revoked in August of 1954, and that the said Hegarty had been denied the 
right to intervene in this action for the purpose of imposing his un- 
authorized authority upon the appellees, and that the Court had stricken 
his own motion and petition to compel the appellees to submit to arbi- 
tration by said Hegarty, before said document was composed and placed 
in the file of this action. Furthermore, the obvious plan and purpose of 
the said alleged "final award" has been finally and effectively destroyed 
by those parts of the judgment below which remain unchallenged by the 
appellant, and are therefore final and binding upon this Court and the 
appellant. 


The nature of the appellant's contentions herein shows that this 
appeal is for the purpose of delay only, and is frivolous. The Court 
should promptly affirm or dismiss. 


2. By a final partial summary judgment of August 29, 1955, 
the Court below adjudged and determined on the motion of the appellees 
that the Willmore Engineering Company, mentioned in Private Laws 
Nos. 495 and 501, 83rd Congress, 2nd Session, enacted for the relief 
of said partnership, was composed of the appellees, Willard J. Luff 
and John W. Slacks, and the appellant Morris F. Luff. One of the 
principal questions involved in that determination was the contention of 
the appellant that appellees had not revoked an agreement entered into 
by the said partners appointing said Eugene D. Hegarty to act as 
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arbitrator between them. The appellees contended and showed the lower 
Court that they had revoked said agreement for fraud committed by 
Morris F. Luff, before Hegarty had made any "decision" or "award" as 
such supposed arbitrator. The appellant, Morris F. Luff, contended 

that the appellees had no right to revoke said agreement, that it was ir- 
revocable, and that certain "findings" made by Hegarty, after his author- 
ity had been terminated by appellees, were binding on the appellees, and 
that said "findings" were to the effect that appellees had "abandoned" 


the partnership and were no longer partners in the firm, and that he, 


Morris, and his wife, were the sole remaining partners entitled to col- 


lect and receive the sole asset of the partnership, consisting of the pro- 
ceeds of an award of a Board of Arbitrators constituted under said 
Private Laws, being the funds in the Registry of the Court in this case. 


The appellant having contended as above, in the Court below, and 
in this Court on appeal, the appellees submit that the decision of the 
Court on their motion for partial summary judgment as affirmed by this 
Court, was contrary to his contentions, and overruled them, and this 
determination was necessary to the Court's decision, and that he was 
thereby foreclosed from attempting to maintain on this appeal that ap- 
pellees had not revoked the authority of the said Hegarty as arbitrator, 
or that his authority was irrevocable, which matters are res judicata 
by reason of said partial summary judgment, and this Court's affirm- 
ance thereof, and that the appeal should be dismissed. 


3. On June 19, 1954, the three partners of Willmore Engineer- 
ing Company, above named, entered into said agreement appointing said 
Eugene D. Hegarty to act as arbitrator between them with respect to 
their "relationships" pertaining to the firm. On August 4, 1954, the 
appellees revoked said agreement and the authority of the arbitrator, 
Hegarty, because of the fraudulent claims, representations and conduct 
of the said Morris F. Luff. Where the appellant, the.said Morris F. 
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Luff, attempts to argue on this appeal that the said agreement is within 
the terms of Section 2 of Title 9, U. S. Code (United States Arbitration 
Act), and is therefore irrevocable, it is clear that, even if such con- 
tention is subject to be re-litigated herein, revocation for fraud is with- 


in the exception of said Section 2, which provides that even contracts 


for arbitration falling within the provisions of said Act may be revoked 
"upon such grounds as exist at law or in equity for the revocation of 
any contract". Therefore, the agreement of June 19, 1954, was revocable 
for fraud, and it is implicit in the decision of the Court upon the partial 
summary judgment of August 29, 1955, as affirmed, that the claims and 
representations of Morris Luff were found to be untrue, and that the 
said agreement was so revoked. Furthermore, the opinion of this Court 
affirming said partial summary judgment specifically enumerates the 
claims and representations of the said appellant which were shown by 
the appellees to have been false and fraudulent in sustaining their 
motion for summary judgment, and held said judgment to have been 
correctly entered. 


4. Aside from the res judicata effect of the partial summary 
judgment, as affirmed, it is apparent upon the face of the agreement of 
June 19, 1954, that it does not evidence a transaction involving com- 
merce, within the meaning of Section 2 of Title 9, U. S. Code, but is 
only an agreement between individual partners of a dissolved partner- 
ship to arbitrate their private disputes, whatever they may have been, 
as to which the agreement is wholly obscure, and had nothing whatever 
to do with any transaction involving commerce. The provisions of said 
Section are inapplicable to the case, therefore, and the agreement was 
properly and effectively revoked by the appellees. 
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ARGUMENT 
THE APPEAL IS FRIVOLOUS 


A considerable amount of the Court's time may be spared by its 
consideration at the outset of a matter of rather serious import which 
should receive the Court's attention. The appellees allude to the fact, 
apparent in the record, that the so-called "final award" of Eugene D. 
Hegarty (App. Brief, p. 5) entitled "Arbitrator's Final Determination 
and Liquidation of Willmore Engineering Company" dated December 10, 
1956 (J.A. 88-90), attempted to be exploited by the appellant, isa 
spurious document, caused to be inserted in the file in the Court below 
by a stranger to the case, the said Eugene D. Hegarty, who was expressly 
denied the right to intervene in this action by the Court (R. 188-190; 

J.A. 59-61). It is not a pleading, and deserves no consideration as a 
part of the record. It is a nullity placed in the file by artifice to circum- 
vent the order of Judge Letts of September 20, 1956, denying Hegarty 
the right to intervene. Hegarty enclosed the above document with a 


letter to Chief Judge Laws, dated December 10, 1956 (J.A. 88), request- 
ing Judge Laws to “attach to my order your Fiat to the Clerk of the 

Court to effect the payments prescribed or especially assign the matter 
for administrative execution. "* In the routine process of his office, 


Judge Laws sent the letter and document to the file in this case. Heg- 
arty's action in this respect occurred within two months after Judge 
Letts had also, by his order of October 18, 1956 (R. 212, J.A. 67-88) 
stricken and denied the appellant Morris F. Luff's motion and petition 
to compel arbitration before Hegarty (R. 202-206; J. A. 61-65). 


The appellant well knows that Hegarty was denied the right to 
intervene in the action to "prepare findings regarding the distribution of 
the proceeds of this award" (referring to the funds in the Registry of 
the Court in this action), because he joined with Hegarty in an effort to 
sustain Hegarty's motion before Judge Letts, and had full notice of the 
Court's decision (R. 199-200). Yet, he has seized upon the writing of 
Hegarty, attempted to be injected into the case in utter disregard of the 
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order denying him the right to interfere in the case, as aforesaid, and 
undertakes to make that void document the foundation of this appeal. In 
doing so, appellant has found it now expedient to recede from the conten- 
tions which he pressed upon Judge Matthews, and on his appeal to this 
Court, in his contest of the appellees’ motion for partial summary judg- 
ment. There he argued that an alleged "finding'' made by Hegarty on 
August 18, 1954 (Former Appeal, J.A. 147-155), which was after his 
authority had been revoked by appellees, was final, binding and irrevoc- 
able, or, in the alternative, that the revocation of that authority meant 
that Hegarty's appointment to the Board of Arbitrators which awarded 

to Willmore Engineering Company the funds in the Registry of the Court, 
was also revoked, and that the Board was therefore illegally constituted 
and its award was void. Having since received and accepted $100, 000. 00 


out of those same funds (see receipt, R. 843) awarded under the judg- 
ment of the Court below (J.A. 121, 122) he now finds it more politic to 
come at the balance of said funds in the registry through a new approach. 


So he tells the Court that Hegarty’s prior alleged "findings" were not 
really final or conclusive after all (App. Brief, p. 5). In other words, 

he now represents to this Court that his prior insistence before Judge 
Matthews, before all of the judges of this Court (by petition for re-hearing 
in banc), and the justices of the Supreme Court (on petition for certiorari), 
to wit, that Hegarty's "findings" of August 18, 1954 (Former Appeal, 

J.A. 147-155), were final and binding upon the appellees, the Board of 
Arbitrators, and the Courts, was all of no consequence and should be 
overlooked. And, continuing, he points to Hegarty's nugatory composi- 
tion of December 10, 1956, and says that here, at long last, is the 
legitimate, authorized, final and binding decision of Hegarty. 


On May 8, 1957, the appellant, seeking to avail himself improperly 
of the existence of the above document in the file of the Court, filed an 
"Application" for an order confirming the same (R. 250-255; J.A. 93- 
97). The appellees moved to strike this "application" for the reason, 
among others, that it was filed in contravention of Rule 11, Federal 
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Rules of Civil Procedure, and therefore was "sham and false". This 
motion came before Judge Thomas on May 22, 1957, and he promptly 
granted it (J.A. 103). 


The appellees submit that the issues attempted to be presented by 
this appeal are not real, but feigned, for another reason apparent on 
the face of the record. The appellant cannot, in good faith, attempt to 
maintain before this Court the legal subsistence - or validity of the so- 
called Hegarty "final determination" when he has, himself, acquiesced 
in and conformed to other portions of the judgment below by which the 
whole unauthorized and void plan and purpose of said document has been 
finally and effectively repudiated and destroyed. 


Contrary to the suppositious determinations of Hegarty, and over 
the opposition of the appellant, the trial court properly awarded and 
paid from partnership funds in the Registry of the Court to creditors and 
former partnership associates, employees and its attorney, an aggregate 
amount of $62,488.81. The appellant, himself, has received, accepted 
and retained, in conformity to another portion of the judgment, which 
he leaves unchallenged, the sum of $100,000.00, awarded (erroneously, 


as these appellees contend in their companion appeal) as "compensation" 


for alleged services to the partnership. The Court's adjudication of 
these matters is irreconcilably opposed to the theory of Hegarty's 


"determination." 


When the judgment of January 30, 1958 is considered alongside of 
Hegarty's document, it will be seen that those parts of the judgment 
from which Morris Luff has not appealed, and are therefore final, 
amount to a judicial renunciation of everything that Hegarty purports to 
have determined. In effect, the appellant asks this Court to aid him in 
his desire to avoid the finality of those parts of said judgment which now 
constitute an insurmountable barrier to the continued perpetration of 
his scheme, originally contrived long before this action was filed, to 
exclude his partners from their rightful shares and interests. Neither 
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this Court nor the District Court possesses the power to recast those 


portions of the judgment or to rewrite the Hegarty document, or to per- 
mit the appellant or Hegarty to do so in furtherance of their purpose of 
giving all the residue of the partnership funds to Morris Luff under the 
label of "damages", as Hegarty pretended to do. | 


Under the circumstances, it is submitted that the appeal herein is 
plainly obstructive and dilatory, and that the questions sought to be Liti- 
gated have been rendered moot by the unchallenged and final portions of 
the Judgment of January 30, 1958. 


The revocation by the appellees of all authority of Hegarty to act 
as arbitrator between the partners has been litigated by the appellant 
for approximately three and a half years in this case. The Court below 
has now, by its final judgment which remains unchallenged by the appel- 
lant on this appeal, eliminated any legal possibility of reviving or re- 
storing that revoked authority, or of carrying into effect his unauthorized 
"findings". | 


It is manifest from the character of the present appeal that it is 
taken for purposes of obstructing and delaying distribution of the funds 
in the Registry of the Court which the appellees are entitled to receive 
in accordance with the judgment below, and that it could have no other 
effect. 


The appellees submit that the appeal is frivolous, and the issues 
sought to be raised are moot, and that this Court should affirm, or 


summarily dismiss. 


THE QUESTIONS PRESENTED BY APPELLANT 
ARE RES JUDICATA BY REASON OF THE PAR- 
TIAL SUMMARY JUDGMENT OF AUGUST 29, 
1955, AS AFFIRMED BY THIS COURT. 


The said judgment of August 29, 1955 (R. 182, 183; J.A. 58, 59), 
as affirmed by this Court May 17, 1956 (petition for rehearing in banc 
' denied, June 8, 1956, reported in 98 U.S. App. D.C. 211, 233 F. 2d 702, 
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certiorari denied October 22, 1956, 77S. Ct. 99, 352 U.S. 882, 1 L. Ed. 
2d 79), fully adjudged and decided all of the questions sought to be raised 
by the appellant on this appeal, and rendered the same res judicata. 


The appellant contends (App. Brief, p. 6-8) that because the 
Partial Summary Judgment of August 29, 1955, did not, in the findings 
or elsewhere, specifically refer to the question of the authority of 
Hegarty to arbitrate the "personal relationships of the parties", and 
the motion for partial summary judgment did not specifically ask for a 
finding or order relating thereto, it must be held that these matters 
were not adjudged. He also contends on page 7 that because the Court 
of Appeals did not specifically refer to any question as to the validity 
of Hegarty's authority, or make any mention of revocation in its opinion, 
this Court also did not pass on those questions. These arguments are 
repeated at pages 13, 14, 23, 24, and 25 of his Brief, and they are 
clearly fallacious. 


If any questions presented on the motion for partial summary 
judgment were necessary to the decision of the Court on the motion, 
then those questions were res judicata, whether mentioned in the order 
or findings, or not (See authorities hereinafter cited). 


If any of the contentions advanced by Morris F. Luff in opposition 
to the granting of the motion for partial summary judgment had been 
sustained by the Court, the appellees’ motion could not have been granted. 
He presented the following defenses upon which the Court was required: 
to form an opinion and judgment in arriving at its decision on the motion: 


(1) The appellees had no right to rescind the agreement of June 
19, 1954, insofar as it appointed Hegarty as arbitrator between the 


parties. 


(2) The "findings" of Hegarty, dated August 18, 1954, were valid 
and binding on the appellees. 


(3) The "findings" of Hegarty, dated August 18, 1954, were con-. 
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clusive that Willard Luff and John Slacks had withdrawn from and aban- 
doned the partnership in 1948 and 1949, respectively. 


(4) Hegarty had found that he, Morris, or he and his wife, were 
the sole remaining partners entitled to the benefit of the relief afforded 
by the Private Laws, and to collect the proceeds of the award of the 
Board of Arbitrators thereunder. 


(5) His wife, and not John Slacks, was the third party to the 
agreement of June 19, 1954. 


(6) The "findings" of Hegarty under the June 19, 1954 agreement 


were binding on the Board of Arbitrators, and he and his wife were 
therefore the only persons entitled to present the claims of the Willmore 


Engineering Company against the United States and to receive the bene- 
fit of any award under the Private Laws. 


(7) The Board of Arbitrators was illegally constituted by reason 
of its refusal to recognize Hegarty's "findings" made under the authority 
of the June 19, 1954 agreement, and its award was consequently invalid 
and void, and the appellees had no rights or interests therein. 


(8) The rescission by appellees of the June 19, 1954 agreement, 
and revocation of Hegarty's authority to arbitrate between the partners 
was a rescission in toto of said agreement, and revoked Hegarty's 
appointment as a member of the Board of Arbitrators also, and for 
that reason the Board was illegally constituted, and its award was 
invalid and void, and the appellees could therefore have no standing in 
the Court, and no right or interest in the proceeds of the award. 


(9) Morris Luff himself contended that the Court was required to 
pass upon the validity of appellees’ rescission of the agreement of June 
19, 1954, urging that "that is one of the issues to be determined in this 
litigation, plaintiffs’ contentions to the contrary notwithstanding. " 


(10) He contended at R. 157: "If the findings of Mr. Hegarty are 
not accepted, then the same evidence that was before him ought to be 
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adduced before this Court, in order that a finding by this tribunal may 
be made." 


(11) Again at R. 157, he alleged: “If the revocation was valid, 
then, as already pointed out, Mr. Hegarty had no authority or right to 
act as an arbitrator on the board provided for by the legislation. Just 
where do plaintiffs stand anyway ?"' 


(12) He cited Hegarty's "findings" repeatedly in his effort to 
defeat the partial summary judgment by asserting that Hegarty had 
found that he, or he and his wife were the sole remaining members of 
the partnership entitled to the relief afforded by Congress, to the exclu- 
sion of the appellees, Willard J. Luff and John W. Slacks, his partners. 


The appellees, in support of their motion for partial summary 
judgment, showed that they had rescinded so much of the June 19, 1954 
agreement as appointed Hegarty to act as arbitrator among the partners, 
and revoked his authority to so act, and presented authenticated docu- 
mentary evidence in support of that contention. The same proof was 
presented to this Court on the appeal of Morris F. Luff from the order 
of the Court overruling his above contentions and granting the partial 


summary judgment. 


It is submitted that the above contentions of the parties were 
placed clearly and squarely before Judge Matthews and before this 
Court on appeal. If any one or all of the contentions of Morris F. Luff 
had been sustained by the Court, it could not have specified pursuant 
to Rule 56 (d) the five findings of facts appearing without substantial 
controversy, as set forth in its order (R. 182, 183; J.A. 58, 59) or 
entered judgment that Willard J. Luff, John W. Slacks, and Morris F. 
Luff are the members of Willmore Engineering Company for whose 
relief Private Laws Nos. 495 and 501, 83rd Congress, 2nd Session, 
were enacted. Nor could this Court have affirmed the judgment, where 


the same opposition was made and argued before it. 
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In his present appeal, Morris F. Luff tries a second and new 
approach by which he hopes to cause this Court to permit him to re- 
litigate the matters adjudged against him, and which are res judicata 
by reason of the prior judgment in the case. 


Said appellant now argues that the portion of the agreement appoint- 
ing Hegarty to arbitrate the "relationships" of the parties concerned in 
interstate commerce, and comes within the provisions of the United 
States Arbitration Act, which he contends makes agreements to arbitrate 
such matters irrevocable. Appellant made no such contention in the 
Court below in opposition to the partial summary judgment, or on his 
appeal therefrom to this Court. 


The contentions of this appeal were available to the appellant 
when he was opposing the partial summary judgment in the Court below 
and appealing therefrom. The appellees submit that the appellant's 
present contentions are without merit, but the point now emphasized is 
that they could have been presented to Judge Matthews on the motion for 
partial summary judgment, as they were material to the decision of the 
Court. Failure of the appellant to do so renders those contentions res 
judicata. It is too late for the appellant to take a new hold and attempt 
to litigate the matters adjudged against him on a new theory apparently 
developed even after his Notice of Appeal herein was filed. 


He had full opportunity to cite to Judge Matthews the case of 


Campbell v. American Popular Life Ins. Co., 1 MacArthur (D.C. ) 246, 
but did not do so, perhaps because he did not regard it as having any 


bearing on this case. It has no applicability to the matter now before 


this Court, and no weight as a precedent. In that case the construction 


of a policy of life insurance was involved. A condition of the policy 
provided that the surgeon-in-chief of the company should decide, upon 
the death of the insured, whether he died of intemperance or not, and if 
he decided this question in the affirmative, the liability of the company 
was limited to the repayment of the premiums only, with interest. It 
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was held that the beneficiary of the policy, the wife of the deceased, was 
bound by this condition. No question of revocation was involved, and the 
lengthy discussion by the Court in regard to arbitrators appears to have 
had no application to the facts of the case. This became more definitely 
so when later, upon it being brought to the Court's attention that there 
was an element of fraud affecting the actions of the surgeon-in-chief, 

the Court permitted the beneficiary to sue for the full amount of the 


policy. See Campbell v. American Popular Life Insurance Company, 
reported in the same volume, 1 MacArthur (D.C. ) 471. 


The decision in the Campbell case is clearly distinguishable from 
the case at bar in that appellees revoked Hegarty's authority to arbi- 
trate between them and Morris F. Luff before anything like an award 
had been made, and while the agreement was executory only. (See Ap- 
pellant's Brief, p. 5, conceding that Hegarty's "findings" were not 
final nor conclusive and did not constitute "an award"; and see also 
appellants’ brief in former appeal, p. 19, where he conceded that 
"The law seems to be settled by judicial decisions that a party to an 


arbitration agreement may rescind the agreement and withdraw from 


the arbitration arrangement at any time before the final award of the 
arbitrator is made. * * *"). On his former appeal the appellant could 
not reserve any point which he might have attempted to make out of the 
Campbell case for future use. He had and enjoyed his day in court and 
he was obligated to bring forward his whole case at that time, and his 
contentions predicated on the Campbell case are therefore res judicata. 


It is clear that the subject matter of the present appeal concerns 
questions material to the decision of the appellees’ motion for partial 
summary judgment, and that any question involved in that determina- 
tion, or which might have been raised in connection therewith is res 


judicata, under the well-settled law on that subject. 


The Supreme Court of the United States, in an early case, stated 
the rule that governs the appellants' efforts to have re-litigated matters 
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finally adjudicated against him. The Court said in Beloit v. Morgan, 
7 Wall. 619, 19 L. Ed. 205: 


"In Henderson v. Henderson (3 Hare 115) the 
Vice Chancellor said: ‘In trying this question, I be- 
lieve I stated the rule of the court correctly, that 
where a given matter becomes the subject of litiga- 
tion in, and adjudication by, a court of competent 
jurisdiction, the court requires the parties to bring 
forward their whole case, and will not, except un- 
der special circumstances, permit the same parties 
to open the same subject of litigation in respect of a 
matter which might have been brought forward, only 
because they have, from negligence, inadvertence, 
or even accident, omitted a part of their case. The 
plea of res judicata applies, except in special cases, 
not only to the points upon which the court was re- 
quired by the parties to form an opinion and pro- 
nounce a judgment, but to every point which properly 
belonged to the subject of litigation, and which the 
parties, exercising reasonable diligence, might have 
brought forward at the time". 


In the case of Southern Pacific R. Co. v. United States, 168 U.S. 


1, 42 L. Ed. 355, 18S. Ct. 18, the Supreme Court discussed numerous 
prior decisions of the Court, and stated the rule of res judicata as 


follows: 


"The general principle announced in numerous 
cases is that a right, question or fact distinctly put 
in issue and directly determined by a court of com- 
petent jurisdiction, as a ground of recovery, cannot 
be disputed in a subsequent suit between the same 
parties or their privies; and even if the second suit 
is for a different cause of action, the right, question, 
or fact, once so determined, must, as between the 
same parties or their privies, be taken as conclu- 
sively established, so long as the judgment in the 
first suit remains unmodified. " 


This Court, in the case of Calvin v. Calvin, 94 U.S. App. D.C. 


: 42, 244 F. 2d 226, stated the rule of this jurisdiction established by a 
" long line of precedents: 


"On the merits" said the Court, "appellant 
urges that, though in the former suit the court 
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found an express trust for the sole use and 
benefit of appellees the court did not deter- 
mine whether the trust was revocable or was 
created through mistake, fraud or duress, 
issues which she seeks now to have deter- 
mined. But all these matters were material 
to the question of existence of a valid trust, 
which was fully litigated in the former suit. 
The judgment therein is conclusive of all 
claims made and of every ground which might 
have been urged in their support." 


The principle was re-affirmed by this Court in the recent case of Com- 
munist Party of the U. S. v. Subversive Activities Control Board, 102 
U.S. App. D.C. 395, where the Court said at page 403, "If the judgment 
is affirmed here,-all points which are raised or which could have been 
raised are closed to further controversy."" See also: 


Baltimore S. S. Co. v. Phillips, 274 U. S. 316, 47 S.Ct. 600, 
71 L. Ed. 1069. 


Baldwin v. Iowa State Traveling Men's Ass'n., 283 U.S. 522. 
Nalle v. Oyster, 230 U. S. 165, 57 L. Ed. 1439, 33 S.Ct. 1043. 
Jones v. United States, 97 U.S. App. D.C. 81, 228 F.2d 52. 
Herman v. Gilliland, 95 U.S. App. D.C. 43, 218 F.2d 852. 
McGrew v. McGrew, 59 App. D.C. 230. 

Great Atlantic & Pacific Tea Co. v. West, 56 App. D.C. 103. 


Great Bear Spring Co. v. Bear Lithia Springs Co., 47 App. 
D.C. 434. 


AGREEMENT OF JUNE 19, 1954 WAS RESCINDED 
AND REVOKED FOR FRAUD. 


The appellant's brief, at page 8, quotes from the United States 
Arbitration Act, Section 2, the provisions of which have to do with 
"Validity, Irrevocability, and Enforcement of Agreements to Arbitrate". 
The appellees submit that the portion of this Section which should be 
emphasized in this case is the exception to irrevocability of agreements 
"evidencing a transaction involving commerce", and which leaves even 


such agreements revocable "upon such grounds as exist at law or in 
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equity for revocation of any contract." Aside from the res judicata 
effect of the prior judgment in this case, as affirmed, and the manifest 


inapplicability of the United States Arbitration Act to this case, there 

is the conspicuous and unavoidable fact, established in the record, that 
the portion of the agreement of June 19, 1954, which appointed Hegarty 
as arbitrator between the partners of Willmore, was rescinded and 
revoked by the appellees for the fraud of their partner, the said Morris 
F. Luff. The appellees’ letter of August 4, 1954 to Hegarty (J.A. 46-29; 
R. 74-76), by which they first terminated all authority of Hegarty to act 
in that respect, makes perfectly clear that the grounds of fraud existed, 
justifying the action taken. Subsequent actions of Morris F. Luff have 
spelled out, punctuated and underscored those grounds on many occa- 
sions. The allegations of the complaint to the effect that he falsely and 
fraudulently misrepresented to Hegarty that Willard J. Luff and John W. 
Slacks were no longer his partners, having "abandoned" the partnership, 
and relinquished their interests in its assets, were actually admitted by 
him in his Answer which averred said representations to be "true and 
accurate". As this Court said in its decision of May 17, 1956, it was 
because of these representations by Morris F. Luff that the appellees 
brought this action, and it is submitted that it was because those 
representations were shown beyond all legal doubt to have been false 
that the partial summary judgment was granted, and affirmed by this 
Court. 


The appellees think there is no need to cite authorities to sustain 
the argument that any contract, whether for arbitration or not, and 
whether it is a contract within the meaning of Section 2 of the United 
States Arbitration Act or not, may be rescinded and revoked for fraud. 
It is submitted, further, that where the partnership relation exists, 
demanding the exercise by the partners of the duty of loyalty, good faith, 
and bona fides, the court need not look far into the record herein to find 
that the appellees were fully justified in rescinding and revoking all 


authority of Mr. Hegarty to be the judge and arbiter of their rights 


insofar as Morris F. Luff was concerned. 





36 


UNITED STATES ARBITRATION ACT DOES NOT APPLY 


Appellant attempts to picturize the partners’ activities in the 
performance of their contract with the Maritime Commission in con- 
nection with the winch project as involving commerce, within the mean- 
ing of the provisions of the U. S. Arbitration Act, thus confusing the 
purely private matter of Hegarty's appointment to act as arbitrator of 
the "relationships" of the individual partners as between themselves, 
with his appointment jointly made by them as members of Willmore 
Engineering Company to serve on the Board of Arbitrators created 
under the authority of the Private Laws to arbitrate the firm's claim 
against the United States. He seems to avoid reading the agreement of 
June 19, 1954 as it is written. 


The agreement shows on its face the appointment of Hegarty for 
two separate and distinct purposes, to wit, to be arbitrator of the 
"relationships" of the three individuals to the Willmore Engineering 
Company, and, secondly, to be Willmore's appointee to the Board of 
Arbitrators to pass upon the claim of the partnership against the United 
States. The latter purpose has been accomplished. The relationships 
of the partners, one to the other, were not concerned in any way with the 
firm's claim before the Board of Arbitrators. (See Memorandum of 
Judge Keech dismissing the appellants' complaint in Civil Action No. 
5139-54, Supplemental Record herein). Therefore, the remaining portion 
of the agreement of June 19, 1954, here under discussion, whether it was 
revocable or irrevocable, are not questions in any way related to serv- 
ices rendered to the United States, or to any question of interstate com- 
merce that may or may not have been involved in that matter. Instead, 
it appears to have had to do with purely private matters existing solely 
between the three individual partners. 


Section 2 of the United States Arbitration Act refers to written 


provisions in a contract "evidencing a transaction involving commerce”. 


The agreement here does not "evidence" any such transaction. Quite to 
the contrary, it evidences merely that some sort of a dispute seems to 
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have existed between three members of a dissolved partnership which 
the record shows had been in the process of winding up and liquidation 
for approximately nine years. What questions were to be arbitrated is 
a matter as to which the agreement is completely obscure. There is 
not a word in it, however, to indicate that any dispute about a trans- 
action involving commerce existed between the parties. 


Even if the question of irrevocability of the authority of Hegarty 
as arbitrator were open to further litigation in this case, it would be 
impossible, upon the record herein to demonstrate that the agreement 
comes within the type of contract made irrevocable by Section 2 of the 
arbitration act. 


_ In the case of In re Cold Metal Process Co., 9 F. Supp. 992, the 
court went thoroughly into this subject and developed by a long line of 
controlling authorities that the irrevocability of arbitration agreements 
under Section 2 of the Act depends upon the question whether the con- 


tract itself evidences a transaction involving commerce. If it does not 


it is clearly not within the Act, and accordingly is revocable. See also: 
Bernhardt v. Polygraphic Co. of America, 350 U. S. 200, 100 L.Ed. 201, 76 
S.Ct. 273. 


CONCLUSION 


For the reasons hereinbefore set forth, this appeal is frivolous, 
and the contentions of the appellant herein are res judicata, and said 
appeal should be dismissed or the judgment of the Court affirmed insofar 
as this appeal is concerned, upon those grounds, and upon the further 
ground that the provisions of the United States Arbitration Act are in- 
applicable where the arbitration agreement was revoked for fraud, and 
where the agreement to arbitrate is not one "evidencing a transaction 
involving commerce" within Section 2 of said Arbitration Act. 

Respectfully submitted, 

R. SIDNEY JOHNSON 

J. RICHARD EARLE 
Attorneys for Appellees 
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MORRIS F. LUFF, 
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WILLARD J. LUFF, et al., : 
Appellees 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


REPLY BRIEF FOR APPELLANT 


PRE LIMINARY STATEMENT 


Before replying to some of the major misconceptions of both law 
and fact presented by the appellee brief of Willard J. Luff and John W. 
Slacks we believe it useful at the outset to bring into sharp focus a gross 
misstatement contained in their brief. | 


Pages 28, 29 and 30 of their briefiabor in detail the so-called con- 
tentions of Morris F. Luff in opposition to the motion for partial sum- 
mary judgment. This delineation is followed on page 30 with the © 


astounding assertion: 


"If any one or all of the contentions of Morris F. 
Luff had been sustained by the Court, it could 
not have specified pursuant to Rule 56 (d) the 
five findings of facts appearing without substan- 
tial controversy, as set forth in its order (R. 182, 
183; J. A. 58, 59)'* * * *." 
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The five findings of fact are not set out in said brief but are pre- 


sented herewith for comparison with the said "contentions": 


(1) That Willard J. Luff, John W. Slacks and Morris 
F. Luff were members of a partnership known as 
Willmore Engineering Company erreEns the period 
April, 1944 to August, 1945; 


"(2) That during said period the partnership under a 
contract with the United States Maritime Commis- 
sion produced winches for transport vessels for the 
United States, and that the United States is indebted 
to said partnership for services and expenses in 
connection with said contract; 


(3) That Congress in order to satisfy the obligation 
of the United States to the Willmore Engineering 
Company enacted legislation providing for the appoint- 
ment of a Board of Arbitrators to determine the 
amount due said company for services and expenses 
in connection with its contract and the breach of it, 
if any, and for the payment of such sum by the Sec- 
retary of the Treasury to the Willmore Engineering 
Company; 


"(4) That a Board of Arbitrators was named pursuant - 
to Private Law 495, 83rd Congress, 2nd Session, 
and said Board has certified an award to the Secre- 
tary of Treasury in favor of the Willmore Engineer- 
ing Company in the amount of $375, 577.37, and 


"(5) That the Secretary of the Treasury, pursuant 
to Private Law 501, 83rd Congress, 2nd Session, 
has paid out of the money in the Treasury the sum 
of $375, 577. 37 representing the award made bythe 
Board of Arbitrators to compensate the Willmore 
Engineering Company, and that said sum has, with 
leave of this court, been deposited in the Registry 
of this court. "" (JA 58, 59) 


In the light of assertions quoted above the absence of conflict be- 


tween the "contentions" and the five findings is startling. The assertion 
verges upon the fantastic. 


Possibly such a presentation is easier to understand coming as it 
does from those who recognize no difficulty in repudiating their own 
ineffectual repudiations. For example, when confronted with the fact 
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(JA 47) that Mr. Hegarty as arbitrator, was approaching the "relation- 
ships" between the partners on a realistic basis, appellees in their 
alarm advised him that their contract of June 19, 1954, with him and 
Morris Luff "is void and of no effect whatsoever" (JA 48), but later took 
and still take the position that the said contract was not "void and of no 
effect whatsoever" because later it appeared to be in their interest to 
have Mr. Hegarty act under the same contract as their designated mem- 
ber on the Board of Arbitrators (Appellees Br. p. 13) . 





ARGUMENT 
I. 
THE "SPURIOUS DOCUMENT" MISCONCEPTION. 


Appellees completely misconceive the basis upon which Morris 


Luff takes his appeal. (Appellees' Br. 21, 24.-27). His appeal, in short, 
is based upon the valid and irrevocable agreement to arbitrate of June 
19, 1954, appointing Mr. Hegarty arbitrator of the relationships among 
the former partners. Valid as Morris believes the final award of 
December 10, 1956, to be, the appeal manifestly is not founded on that 


document. 


Il, 
THE RES JUDICATA MISCONCEPTION 


Appellees strain to support their contention that the decision in 
Luff v. Luff, of May 17, 1956, No. 12,953, 98 App. D.C. 211, 233 F. 
2d 702 (1956), cert. denied, 352 U.S. 882 (1957),.holds that the :° ; 
authority of Mr. Hegarty to act as the "relationships" arbitrator under 
the June 19, 1954, agreement was somehow revoked and that the matter 
of revocation is now res judicata against appellant. 


This misconceives the only import of the decision. The identifi- 
cation therein of the persons Congress intended to benefit can have and 
does have no impact upon the authority of the arbitrator to proceed with 
his arbitration. It merely enumerates the personnel to be considered 
by him in making his award; and if Mr. Hegarty were in error or in 
doubt as to this he thereby stood corrected. By his final award of 
December 10,1956, which has never been modified or vacated it is 
apparent that he acted in accordance with the law so laid down. The 
award was made to the same persons as identified by this Court in the 
said decision.(JA 88-90). 
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It is clear that the only issue before this Court was the intent of 
Congress as to the personnel of the partnership entity to be benefitted 
and not the issue of whether the arbitration agreement had been revoked 
in whole or in part - however erroneously or strenuously either party to 
the appeal insisted the issue so to be. The Court in its opinion while 
recognizing that there were "other claims to relief asserted” by appel- 
lees merely affirmed the partial summary judgment identifying the 


composition of the partnership. 


The appellees have failed to explain away the arguments presented 
in appellant's opening brief which demonstrated that the issue concerning 


the irrevocability of the arbitration agreement is not res judicata. In- 


stead, the appellees have answered with the bare assertion that "if any 
of the contentions advanced by Morris F. Luff in opposition to the granting 


of the motion for partial summary judgment had been sustained by the 
Court, the appellees’ motion could not have been granted." (Appellees' 
Br., p.28). But they give no explanation of why this assertion is cor- 
rect, or, indeed, why it has any bearing on the question of whether the 
trial court or this Court passed judgment on the truth or falsity of 

Morris F. Luff's contention that the arbitration agreement is irrevocable. 


Reduced to a syllogism, appellees' argument appears to be the 
following: 


Major Premise: If any of the contentions advanced by Morris 
F. Luff in opposition to the granting of the motion for partial 
summary judgment had been sustained by the Court, the appel- 
lees' motion could not have been granted. 


Minor Premise: The motion for partial summary judgment 
was granted. 


First Conclusion: Morris F. Luff's contentions were not 
sustained by the Court. 


Second Conclusion: Therefore, Morris F. Luff's contentions 
are res judicata. 
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One of the defects in this syllogism is that the appellees’ major 
premise is not correct. The trial court, in response to the motion for 
partial summary judgment, merely declared that "Willard J. Luff, 
John W. Slacks and Morris F. Luff are members of the Willmore 
Engineering Company for whose relief Private Laws No. 495 and 501, 
83rd Congress, 2nd Session were enacted" (JA 59). The trial court 
was required to do nothing more than construe the relief legislation in 
order to determine the persons whom Congress intended to benefit. In 


making this determination the only evidence and the only contentions 


which the trial court could consider, and, indeed, the only evidence or 
contentions which were material or relevant, related to congressional 
intent. The "findings" of Mr. Hegarty (the arbitrator) could obviously 
not change the law, and could, therefore, have no bearing on the ques- 
tion decided by the partial summary judgment. On the contrary, an 
arbitrator is bound by the law. Wilko v. Swan, 346 U.S. 427 (1953); 
Evans v. Hudson Coal Co., 165 F.2d 970,974 (3rd Cir. 1948). Further- 
more, Mr. Hegarty's final award on December 10, 1956, clearly shows 
that he did adhere to the law as laid down in the partial summary judg- 
ment affirmed by the Court.(JA 88-90). 


In their Major Premise and in their First Conclusion, the appel- 
lees overlook the fact that there are at least two alternative grounds 
upon which a court may refuse to sustain a defense: (1) that the con- 
tention is not supported by the evidence, or (2) that the contention, 
whether it be supported by the evidence or not, is not material or rele- 
vant to the issue to be decided. It is far more reasonable to conclude 
that Morris F. Luff's contentions in opposition to the granting of the 
motion for partial summary judgment were not "sustained" simply be- 
cause they had no bearing on the issue decided. And even if the trial 
court had looked into the question of whether Morris F. Luff's conten- 
tions concerning the irrevocability of the arbitration agreement were 
supported by the record, an affirmative decision could not have affected 
its construction of the private relief legislation. 
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In order to jump from their First Conclusion (that Morris F. 


Luff's contentions were not sustained by the Court) to their Second 
Conclusion (that, therefore, Morris F. Luff's contentions are res 
judicata) the appellees have assumed a minor premise which is not 
spelled out in their Brief. This unwritten premise is that the Court 
determined that Morris F. Luff's contentions concerning irrevocability 
were relevant and material, and that the Court further found that these 
contentions were not supported by the evidence. 


We submit it to be of major significance that the district court 
in granting the partial summary judgment finding certain facts "without 
substantial controversy" (JA 58,59) made no finding as to revocation or 
lack of revocation of the authority of Mr. Hegarty as the relationships 
arbitrator under the agreement of June 19, 1954. 


Since the contention concerningthe question of Mr. Hegarty's 
authority in the appeal from the partial summary judgment was not 
material or germaine to the partial summary judgment, or the appellate 
decision affirming it as to the identity of the former partners, the de- 
cision cannot be construed to have any impact on the "authority" ques- 
tion. Such a decision could neither create nor destroy such authority. 


Ti. 
(a) THE FRAUD MISCONCEPTION 


It appears that appellees have become so enamoured with their 
own insistence upon their charges of fraud that they have reached the 
point where they seem to believe that the - insistence itself is a substi- 
tute for proof. 


They claim that they had a right to revoke unilaterally the Hegarty 
authority to act by reason of "fraud". But they charge neither Morris nor 
Hegarty with any fraud in the inducement to the contract of June 19, 1954; 
they do not charge Mr. Hegarty with fraudulent behavior in the execution 
of his duties pursuant to said contract; and they do not assert that he 
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perpetrated a fraud by his final award of December 10, 1956. 


Indeed, if they had believed Mr. Hegarty had induced the contract 
by fraud or had indulged in fraudulent activities pursuant to it they 
would never have permitted him to represent them as their designated 
arbitrator on the three-man Board of Arbitrators. 


The most, apparently that can be gleaned from their repetitive 
complaint of fraud is, that somehow, perhaps, Morris Luff was fraudu- 
lently misleading Mr. Hegarty in the latter's attempt to perform his 
duties. This latter position has never been substantiated and is the 
subject of no finding by any court at any stage of the proceedings. It is 
to be remembered that fraud can only be established by evidence that is 
clear and convincing. The most that the record shows is that Morris, 
at worst, was mistaken in law as to some of his contentions. As to the 
claims presented by Morris to Mr. Hegarty the record shows that ap- 


pellees were fully aware of them and had ample opportunity to oppose 


them at a time when Mr. Hegarty's decision was "tentative only" 
(JA 47, 48). 


How an adversary position taken as to the legal effect of certain 
facts, by a party before a referee, justifies the unilateral removal of 
the referee for "fraud" has never been satisfactorily explained. Morris 
made many contentions before the trial court and other district court 
judges, characterized by appellees as being untrue and fraudulent. By 
a parity of reasoning: Would appellees be able to remove the judges 
before whom such positions were taken? 


The position of appellees appears to be self-stultifying. 
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(*) NEITHER THE LAW NOR THE RECORD SUPPORTS 
APPELLEES' CONTENTION THAT MORRIS F. LUFF 
ACTED FRAUDULENTLY IN HIS RELATIONSHIP 
WITH HIS CO-PARTNERS OR BEFORE THE 
ARBITRATOR 


Appellees contend that they revoked the arbitration agreement 


under the saving clause of section 2 of the United States Arbitration Act, 
which provides that an arbitration agreement otherwise irrevocable 
may be revoked “upon such grounds as exist at law or in equity for the 
revocation of any contract."" They argue that they were therefore en- 
titled to revoke the arbitration agreement because it was fraudulent for 
Morris F. Luff to have claimed a greater share of the funds awarded to 
Willmore by the Government than was ultimately allocated to him by 
the trial court. : 


They suggest that the court "need not look far into the record 
herein to find that the appellees were fully justified in rescinding and 
revoking" the arbitration agreement (Appellees' Br., p. 35). Yet there 
is a conspicuous absence of any citation to pages in the record where 
their assertion of fraud could be substantiated. The appellees are justi- 
fiedly apprehensive lest the court, indeed, look into the record. They 
are, in effect, asking the court to give credence to a hare assertion, NC 
unsupported by the record, that the appellant acted fraudulently. In 
making his claim that, under the facts as he understood them, he was 
entitled to the whole award, Morris F. Luff was acting no more "fraudu- 
lently"’ than the appellees, who swore (JA 14, 16) that Morris was en- 
titled to but 32.8% of the proceeds (and with no allowance for extra- 
ordinary services); swore that Slacks should have 21.6% of net proceeds 
whereas the court allowed Morris 36.2% of the net proceeds after first 
awarding him, ahead of the other partners, $100,000.00 for extra- 
ordinary services; and down-graded Slacks to 15.5% (JA 119). 


? 


Appellant submits that the sum and substance of appellees’ posi- 
tion is that it is fraudulent, as a matter of law, for a person to make a - 
mistake. | 
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IV 


THE UNITED STATES ARBITRATION ACT DOES NOT 

PROVIDE THAT THE AGREEMENT TO SUBMIT TO 

ARBITRATION MUST CONTAIN "EVIDENCE" THAT 

THE CONTROVERSY ARISE OUT OF INTERSTATE 

COMMERCE 

Appellees have completely misread and misinterpreted section 2 

of the United States Arbitration Act. They are apparently contending 
that where an arbitration provision is contained in "a contract evidenc- 
ing a transaction involving commerce" section 2 requires that the 
“contract itself'' must contain evidence that the contract involves inter- 
state commerce. (Appellees' Br., p. 37). From here they proceed to 
argue that the agreement in writing between the partners to submit to 
arbitration does not come within the terms of the Act because the agree- 
ment does not show on its face that the controversy arose out of inter- 
state commerce. (Appellees’ Br., pp. 36, 37). 


This reading of the Act suffers from two fatal defects. The word 
"evidencing," as used in section 2 of the Act, merely sets up the 
requirement that the contract containing the arbitration provision must 
be the written memorial of an agreement involving interstate commerce. 
There is not one single case which supports the appellees’ position that 
the contract must also contain evidence (i.e., show on its face) that the 
agreement involves interstate commerce (See Appellees’ Br., pp. 36-37). 
The most casual reading of the case cited by appellees (In re Cold Metal 
Process Co., 9 F. Supp. 992) reveals that it does not lay down such a 


requirement. The court in the In re Cold Metal Process Co. case was 


dealing with the question (subsequently mooted by the Supreme Court in — 
Bernhardt v. Polygraphic Co. of America, 350 U. S. 200) of whether a 
federal court could direct the parties to a contract containing an arbi- 
tration provision to arbitrate under section 3 of the Act, even though 

the contract did not involve interstate commerce: 
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While the Act is not clear, Iam of the 

opinion that it was the intent and purpose of 

Congress to limit the powers confined in sec- 

tions 3 and 4 thereof to contracts or agree- 

ments specified in section 2, with the defini- 

tions contained in section 1, and therefore 

that the jurisdiction of the court under the 

Act is limited to maritime transactions and 

to contracts evidencing a transaction involv- 

ing commerce as provided for in said sec- 

tions land 2.(In re Cold Metal Process Co., 

9 F. Supp. at 993) (emphasis supplied). _ 
The court held that the United States Arbitration Act was inapplicable 
because the contract in question "is not a contract involving interstate 
commerce within the meaning of the Arbitration Act . . ." (9 F. Supp. 
at 993). Appellees would have us believe, however, that the Arbitration 
Act was held to be inapplicable on the ground that, although the contract 
did in fact involve interstate commerce, there was no evidence on the 


face of the contract to show this involvement. 


The second defect in the appellees’ position is even more obvious. 
Section 2 recognizes "an agreement in writing to submit to arbitration 
an existing controversy arising out of . . . [an interstate] contract or 
transaction" as distinct from "a written provision in any maritime 


transaction or a contract evidencing a transaction involving commerce 


to settle by arbitration a controversy thereafter arising out of such 
contract or transaction... ." (9 U.S.C. 2). The arbitration agreement 
involved in the case at bar is obviously in the former category (i.e. it 
is an agreement in writing, to submit to arbitration an existing contro- 
versy) (JA 7, 37, 57). Therefore, even if the appellees’ connotation of 
the word "evidencing" is accepted, it has no applicability, Since the 
word "evidencing" is not used in connection with the written agreement 
to submit to arbitration an existing controversy. The only requirement 
is that the existing controversy itself arise out of interstate commerce. 
This involvement with interstate commerce must, of course, be shown. 
But, if necessary, it may be shown, as was done in the cast at bar, by 
extrinsic evidence. (See Appellant's Opening Br., pp. 2-3, 20). 
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THE CONTROVERSY SUBMITTED TO ARBITRATION 
BY THE WILLMORE PARTNERS DID ARISE OUT OF 
TRANSACTIONS INVOLVING INTERSTATE COMMERCE 


Appellees contend that the United States Arbitration Act is not 
applicable because the controversy submitted to arbitration "appears to 
have had to do with purely private matters existing solely between the 
three individual partners."' (Appellees' Br., p. 36) (emphasis supplied). 
Appellees certainly cannot mean that "purely private matters" can 
never involve interstate commerce. Possibly, they are contending that 
a controversy submitted to arbitration must arise out of a transaction 


or contract "in" interstate commerce. 


It is important to keep in mind, however, that section 2, title 9, 
United States Code, applies to agreements to submit to arbitration con- 
troversies arising out of transactions "involving" interstate commerce. 


The transaction need not be "in" interstate commerce. 


This point is clearly illustrated by Ross v. Twentieth Century-Fox 
Film Corp., 236 F. 2d 632 (9th Cir. 1956). The Ross case involved an 


appeal from an order, entered in an action for breach of contract, re- 
quiring that all proceedings in the case be stayed to permit the sub- 
mission of disputed issues to arbitration under the United States Arbi- 
tration Act. The district court had before it the complaint and answer 
and the text of the contract in suit. The contract was one under which 
appellee (Twentieth Century-Fox) purchased from appellant's (Ross’') 
assignor motion picture and other rights in a novel entitled ''The Robe." 
The agreed purchase price was a percentage of the net profits to be 
realized from the distribution of a motion picture photoplay to be based 
upon the novel. 


The contract expressly obligated the purchaser to produce and dis- 
tribute such a motion picture. Included in the contract were various pro- 
visions concerning distribution in the United States, Alaska, and through- 
out the world. It was not disputed that the purchase price was to be 
based upon the production of a motion picture and the interstate and 
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foreign distribution and sale of that product. The appellant's complaint 


was that in its computation of the net profits of this venture Twentieth 
Century-Fox had improperly treated certain expenses of its business as 
costs of producing this film, thus materially diminishing the base upon 
which the sum payable to appellant was calculated under the contract. 
The 9th circuit found that this controversy as to accounting with respect 
to net profits was within the scope of an arbitration provision in the 
contract. : 


One of the appellant's principal contentions was that the United 
States Arbitration Act was inapplicable because the contract for the 
sale of motion picture rights did not involve interstate commerce. In 
holding that the contract did involve interstate commerce the court 
stated: i 


"This contract specifically calls for the production 
of a motion picture for national and even world- 
wide sale and distribution. That provision is no 
minor or incidental aspect of the bargain. The 
essential consideration which the seller sought and 
obtained was the promise of the buyer to produce 
and widely distribute a motion picture photoplay 
and to pay the seller a percentage of the substan- 
tial sum it was hoped this venture in commerce 
would net. It is to be emphasized that this was not 
the ordinary sale of a commodity for a fixed sum 
with a view to its use in commerce, as when gaso- 
line is sold and delivered into the tanks of trucks 
moving in interstate commerce. Here, the pro- 
duction and distribution of a motion picture, no 
less than the transfer of rights in a novel, consti- 
tute the economic subject matter of the bargain. 
We are satisfied that such a contract is one "evi- 
dencing a transaction in commerce," and therefore, 
that the power to grant a stay conferred by Section 
3 of Title 9 [ United States Arbitration Act] ex- 
tends to this case. (Ross v. Twentieth Century- 
Fox Film Corp., 236 F. 2d at 634). 


Without attempting to diminish certain distinctions between’ -; 
Ross v. Twentieth Century-Fox and the case at bar, there are substan- 
tial similarities which make the ratio decidendi in the Ross case appli- 
cable here. The controversy between the Willmore partners was con- 
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cerned with a division of the substantial sum which their "venture in 
commerce” did net. (The details of the partnership's "venture in com- 
merce” are outlined in appellant's opening brief at pages 2-3, 20). And 
(to paraphrase the 9th Circuit's opinion in the Ross case) the interstate 
activities in which the Willmore partnership was engaged, no less than 
the agreement to become partners, constituted the economic subject 
matter of the partnership relationship. 


The Arbitration Act does not require that the contract or trans- 
action be "in" interstate commerce. It is, therefore, not necessary 
for the parties to the arbitration agreement to be on opposite sides of 
the fence -- as buyer and seller, for example -- in the interstate trans- 
action. The Arbitration Act requires only that the controversy which is 
submitted to arbitration must arise out of a transaction or contract 
"involving" interstate commerce. (9 U.S.C. Sec. 1, 2). The controversy 
here, which arose out of the inconsistent claims of the respective Will- 
more partners to the proceeds from interstate transactions did arise 
out of transactions "involving" interstate commerce, within the mean- 
ing of the United States Arbitration Act. 


V 


THE RULING IN CAMPBELL v. AMERICAN POPULAR 
LIFE INSURANCE CO. -- THAT THE ARBITRATION 
AGREEMENT WHICH NAMES THE ARBITRATOR IS NOT 
CONTRARY TO PUBLIC POLICY -- WAS NOT DICTUM 


The appellees wish to push to one side the holding in Campbell v. 
American Popular Life Insurance Co., 1 MacArthur (D.C.) 246 (S. Ct., 
D.C. 1874), that an arbitration agreement which names the arbitrator 
is not against public policy and is therefore irrevocable. They contend 
that "the lengthy discussion by the court in regard to arbitrators 
appears to have had no application to the facts of the case." (Appellees' 
Br., p. 32). 
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But the Court's opinion shows, on the contrary, that this holding 
Was vital to the decision. The Court stated that one 
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(i) 
STATEMENT OF QUESTIONS PRESENTED 


The questions presented by this appeal are: In this action for 
the settlement of the affairs of a partnership and the division between 
the partners of its sole net asset, $298, 338.56, being the balance re- 

maining, after the payment of partnership creditors, of an arbitration 
award made upon the claim of the partnership against the United States 
under the authority of Private Laws enacted by Congress, was it prop- 
er or lawful for the Court below to award and pay to the defendant 
partner, Morris F. Luff, from said funds, the sum of $100, 000. 00 as 
compensation over and above his proportionate partnership interest for 
services rendered in behalf of the firm in connection with the passage 
of said Private Laws, when it was shown: 

(1) That said services were rendered by the defendant in the 
performance of his duties as a partner, with reference to the partner- 
ship assets, and that there was no agreement among the partners that 
he was to be specially compensated for said services; 

(2) That in the performance of the services for which he was 
-compensated,as above, the defendant was secretly engaged in the pursuit 
of a fraudulent scheme to repudiate the partnership, exclude his part- 
ners, the plaintiffs, from participation in the benefits of said Private 

Laws and the proceeds of said arbitration award; 

(3) That the findings and conclusions of the Court upon which 
the allowance of said compensation was based were clearly erroneous; 

(4) That said compensation was awarded and paid contrary to the 
intent of Congress as expressed in said Private Laws, and was a sub- 
version of said laws. 

(5) That the amount of said compensation exceeded 10% of the 
amount appropriated by Congress pursuant to said Private Laws, in vio- 
lation of the express prohibitions thereof; and 

(6) Where the amount of said compensation, in any.eyent, appears 
on its face to have been grossly excessive for the services rendered, and 


wholly unconscionable. 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit — 


WILLARD J. LUFF, ET AL., : 
Appellants, 
Vv. . 


MORRIS F. LUFF, ET AL., : 
Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS 


In this brief, appellants will be designated as "plaintiffs'' and the 
appellee as "defendant", as they were in the lower court. 


JURISDICTIONAL STATEMENT 


This is an appeal from a part of the judgment and order of the 


District Court entered January 30, 1958, ordering payment out of the 
funds in the Registry of the Court constituting the sole asset of Willmore 
Engineering Company, a dissolved partnership engaged in the winding 
up of its affairs, to one of the three partners, the defendant Morris F. 
Luff, of $100,000 over and above his partnership share and interest 

for alleged services to the firm. 
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This Court has jurisdiction of this appeal by virtue of the pro- 
visions of Section 1291, Title 28, United States Code. 


STATEMENT OF THE CASE 


On June 30, 1954, and July 6, 1954, Private Laws Nos. 495 and 
501, 83rd Congress, 2d Session (68 Stat., Part 2, pp. 106 and 109) were en- 
acted for the relief of the Willmore Engineering Company, a partnership 
(R.6-7; J. A. 5-6), providing, in pertinent part, as follows: 


tk * * That the Secretary of Commerce and Willmore Engi- 
neering Company each shall appoint an arbitrator, and they 
together shall appoint a third arbitrator, these three to 
serve aS 2 Board of Arbitrators who shall, after having heard 
the evidence, determine and certify to the Secretary of the 
Treasury any amount which in their judgment would be re- 
quired to satisfy any obligations of the United States to the 
Willmore Engineering Company for services and expenses 

in connection with its contract and the breach of it, if any, 
with the United States for production of winches for transport 
vessels necessary to the prosecution of World War II, pur- 
suant to special emergency authorizations and commitments 
under war powers, for which it is alleged the United States 
has failed to provide adequate payment. * * * *" 


"The Secretary of the Treasury is authorized and directed 

to pay, out of any money in the Treasury not otherwise 
appropriated, to the Willmore Engineering Company a sum 
equal to the amount certified to him under the first section 

of this Act. The payment of such sum shall be in full settle- 
ment of all claims of the said Willmore Engineering Company 
against the United States for compensation for such services 
and expenses: Provided, That no part of the amount appro- 
priated in this Act in excess of 10 per centum thereof shall 
be paid or delivered to or received by any agent or attorney 
on account of services rendered in connection with this claim, 
and the same shall be unlawful, any contract to the contrary 
notwithstanding. Any person violating the provisions of this 
Act shall be deemed guilty of a misdemeanor and upon con- 
viction shall be fined in any sum not exceeding $1, 000." 


The plaintiffs, Willard J. Luff and John W. Slacks, two of the 
three partners of Willmore Engineering Company, brought this action 


below because of certain false and fraudulent actions, claims and 
representations of the defendant, Morris F. Luff, the third partner, 
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whereby he had undertaken to repudiate the partnership, exclude the 
plaintiffs, and claim for himself and his wife, Ruth K, Luff, the en- 
tire ownership of the firm's claim against the government and all the 
benefits of the aforementioned Private Laws (See opinion of this Court 
in Luff v. Luff, 98 U.S. App. D.C. 211, 233 F.2d 702). The Complaint 

(J. A. 1-16) prayed for a declaratory judgment declaring that the plain- 
tiffs, and the defendant, Morris F. Luff, are the partners of said firm 
entitled to the benefits of said Private Laws and the arbitration award, 
and that upon final hearing the Court direct payment from said funds of 
the debts and obligations of the partnership as enumerated in paragraphs 
25 through 30 of the Complaint, and distribute the net proceeds of the 
award between the partners in accordance with their respective partner- 


ship shares and interests as set out in paragraph 31. 


The first phase of the case, to wit, determination of the identity 
of the partners of Willmore entitled to the benefits of the Private Laws, 
and of the arbitration award was decided on August 29, 1955, when 
Judge Matthews granted plaintiffs' motion (J. A. 46) for a partial sum- 
mary judgment and by final order entered on that date (J. A. 58-59) 
specified pursuant to Rule 56(d), Federal Rules of Civil Procedure, 
certain facts appearing without substantial controversy, and concluded, 
as a matter of law, pursuant to Rule 54(b), Federal Rules of Civil Pro- 
cedure, that Willard J. Luff, John W. Slacks and Morris F. Luff are 
the members of said Willmore Engineering Company for whose relief 
the Private Laws were passed. | 


The defendant, Morris F. Luff, appealed from said partial sum- 
mary judgment, and on May 17, 1956, this Court affirmed (98 U.S. App. 
D.C. 211, 233 F.2d 702), and certiorari was denied by the Supreme 
Court on October 22, 1956 (77 S.Ct.99, 352 U.S. 882, 1 L. Ed. 2d 79). 


The summary judgment disposed of all of the defenses inter- 
posed by the defendant except the questions of the amount due partner- 
ship creditors, and determination of the shares and interests of the 
partners (Luff v. Luff, 98 U.S. App. D.C. 211; J. A. 58-59, 90-92a, 111). 
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The defenses thus finally determined adversely to the defendant, 
were his contentions: (1) that the Board of Arbitrators was illegally 
constituted, (2) that the award was invalid, (3) that Ruth Luff was a 
party to the agreement of June 19, 1954, appointing one Hegarty as 
arbitrator as between the partners, (4) that Willard J. Luff and John W. 
Slacks abandoned the partnership and are no longer partners, (5) that 
Morris Luff and Ruth Luff, his wife, are the partners, (6) that the au- 
thority of Hegarty to act as arbitrator of the relationship of the parties 


was not revoked; (7) that the authority of Hegarty was revoked in toto 
by Willard J. Luff and John W. Slacks, (8) that the findings of Hegarty 
were valid and binding, and (9) that the plaintiffs can be compelled to 
submit to arbitration by Hegarty. (J.A. 90-92, 102, 109-111, 113) 


The admissions contained in the defendant's Joint and Several 
Answer, the affidavits, authenticated documents, including judicial, 
Congressional, and other evidence upon which the summary judgment 
was founded, constituted the legal and factual basis for the specification 
of facts appearing without substantial controversy, and decision of the 
Court as to the identity of the partners of Willmore Engineering Com- 
pany, and judicially established that Willard J. Luff, John W. Slacks, 
continued as partners from the formation of the partnership in 1943 and 
1944 until the passage of the Private Laws in 1954 and thereafter. The 


record shows that: 


The Willmore Engineering Company (hereinafter called "Willmore" 
or "the partnership", a professional partnership), was formed in 1943 
by Willard J. Luff and Morris F. Luff, his brother. In the early part 
of 1944, John W. Slacks became a partner. The partnership was formed 
for the sole purpose of producing winches for transport vessels of the 
United States necessary to the prosecution of World War II, under con- 
tract with the United States Maritime Commission. Willard J. Luff, 
a highly trained and experienced engineer, performed the technical 
engineering and supervisory services in connection with the winch pro- 


duction project; John W. Slacks, a certified public accountant experienced 
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in industrial engineering, and Morris F. Luff, the lay member of the 
firm, performed services in their respective fields. | Upon completion 
of the winch production contract in August, 1945, Willmore ceased to 
be active and the partnership became dissolved except for the limited 
purpose of liquidation and winding up its affairs. Its only asset was its 
claim against the United States for substantial sums of money unpaid, 
due and owing by the Maritime Commission for services and expenses 
in connection with the contract. From August 1945 through November, 
1949, the partners unsuccessfully pursued their remedies through ad- 
ministrative channels (J. A. 2, 3, 20-22, 29-32, 39, 58, 107-108; 
Opinion of this Court, 98 U.S. App. D. C. 211). 


In December, 1949, the three partners filed an action in the 
United States Court of Claims for the recovery of the amount due them 
by the Government, and prosecuted said action until November 6, 1951, 
when it was dismissed on motion of the Government upon technical 
grounds (J. A. 4, 22, 41, 108; 98 U.S. App.D.C.211). During the pen- 
dency of proceedings in the Court of Claims, the United States, in April, 
1951, filed in the United States District Court for the District of 
Columbia, an action for damages for civil fraud against the said three 
partners, alleging fraud in connection with their presentation and prose- 
cution of the Willmore claims during administrative procedures, this 
being Civil Action No. 1702-51 (See Joint Appendix in former appeal -- 
Case No. 12,953, October Term, 1955 -- pp. 129A-B-C-D, 130, 140). 
The case was successfully defended by the partners and terminated in a 
directed verdict in favor of the defendants at the close of the Govern- 
ment's evidence on March 10, 1953 (J. A. 4, 22-24, 26-32, 41, 108,112). 


In the years from 1949 through January, 1954, several bills were 
introduced in Congress for the relief of Willmore (J.A. 5,41). One of 
these, H. R. 6053, 82nd Congress, was brought to lengthy hearings be- 
fore the Subcommittee on Claims of the Judiciary Committee of the House 
of Representatives in the Spring of 1952, and the partners prepared and 


presented the accounting records of the partnership, | and other documents 
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and testimony in support of the claims of Willmore (J.A. 5, 41; Senate 
Report No. 1458, J. A. 20-22). (The testimony at the trial showed that 
Morris and Willard Luff attended these hearings and that Willard’s 
accounts and figures which had been used in the presentation of Will- 


more's claims to the Maritime Commission were used in these hear- 
ings (J. A. 132-133). ) The hearings on H.R. 6053 occurred during the 
pendency of the civil fraud charges in the District Court and the report 


of the Committee was withheld until after the termination of the fraud 
case and the consequent exoneration of the partners of any fraud in 
connection with its claims against the Government. It then became 
House Report No. 1330, 83rd Congress, 2d Session, in which the facts 
found by Congress pertaining to the claim of Willmore were stated, and 
was thereafter included in Senate Report No. 1458, and formed the legis- 
lative basis supporting H. R. 7258, 83rd Congress, 2d Session, intro- 
duced in the House on January 14, 1954, which was enacted into Private 
Laws Nos. 495 and 501, 83rd Congress, 2d Session (J. A. 5-7). 


On or about October 2, 1954, the plaintiffs, on behalf of themselves 
and Morris F. Luff, as partners of Willmore, filed with the Board of 
Arbitrators the claim of Willmore against the United States in the amount 
of $347, 725.05 (later increased by an addendum claim to $362, 725. 05) 
in which Morris F. Luff refused to join (R. 613; J. A. 154), having aliena- 
ted from the plaintiffs and repudiated the partnership. He and his said 
wife ignored a telegram advising him that a copy of the proposed claim 
was being sent him by registered mail, and refused to accept said mail 
and other mail addressed to him by the plaintiffs (R. 664-666; J.A. 170- 
171). 


On October 15,1954, the defendant, Morris F. Luff, and his wife, 
Ruth K. Luff, claiming to be the partners of Willmore, filed with the 
Board a claim in the amount of $2, 700, 357.37. (J. A. 34). 


oa a a Ge 


"Fe  - - 
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The Board held hearings in November, 1954, during the course 
of which the plaintiffs testified, produced the records and accounts of 
Willmore, verified by the testimony of the firm's accountant, and sup- 
ported the Willmore claim fully and in detail (See Transcript of Hearings 
before Arbitrators contained in the Supplemental Record herein). Morris 
F. Luff, with his attorney, appeared at all but the last day of the hear- 
ings, demanded that the Board reject the claim of Willmore filed by the 
plaintiffs and hear and consider only the claim filed by him and his said 
wife, and upon refusal of the Board to comply with his demand, he with- 
drew from the hearing, walked out, and never returned (See Transcript 
of Hearings before arbitrators, pp. 273, 276-277, 284-286, 290, 291, in 
Supplemental Record herein). The Board of Arbitrators proceeded with 
the hearing of the claim presented by the plaintiffs, concluding the hear- 
ings the following day. 


On January 13,1955, the Board of Arbitrators made and certified 
to the Secretary of the Treasury, in accordance with said Private Laws, 
an award in favor of the Willmore Engineering Company, in the amount 
of $375, 577.37 (J. A. 33-37). 


Upon the affirmance of the partial summary judgment of August 
29,1955, the case proceeded in the District Court, and in May, 1957, 
came on for trial upon the only issues then left undetermined in the case. 


Judge Daniel H. Thomas, of the Southern District of Alabama, sitting by 
special assignment on the local bench, conducted a pretrial hearing, as 
the result of which he determined the remaining issues by his oral ruling 
of May 22, 1957 (J. A. 102-103) as follows: 


“THE COURT: Gentlemen, I have carefully studied this record. 
* * * * * After studying the record I am of the opinion that the 
issues have already been framed. I think Judge Pine's oral 
ruling of February 1 is absolutely correct. The only issues 

left to be determined are the question of the rights of the claims 
filed by the intervenors, and the proper distribution of the net 
proceeds among the partners, such partners being those as de- 
termined by Judge Matthews. I am ready to proceed with the 
trial on those issues. * * * * *", (Underscoring supplied). 
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The Court, sitting without a jury, first heard testimony as to 
the rights of the partnership creditors as enumerated in paragraphs 26, 
27 and 29 of the Complaint (J. A. 13-14), and the denials thereof by 
Morris F. Luff (J. A. 44), and upon conclusion of the hearing of these 
issues proceeded to trial of the issues as to the division between the 
partners of the balance of the funds and assets of the partnership. The 
trial was concluded early in June, 1957, and the Court entered its 
Findings of Fact and Conclusions of Law, Judgment, and Order for pay- 


ment of certain sums to creditors and others, on January 30, 1958. 


The plaintiffs’ appeal herein is concerned particularly with the 


following portions of the Court's findings and judgment: 


Findings of Fact (J. A. 112): 


"7, After successful defense of the civil fraud case, as 
between the partners the passage of the relief bills was accom- 
plished as a result of practically the sole efforts of Morris F. 
Luff." 


Conclusions of Law on the Partnership Interest Feature and Terms 
of Judgment (J. A. 119): 


"VI. The passage of the relief bills which ultimately produced 
the money was achieved through practically the sole efforts of 
Morris F. Luff. These efforts required considerable time and 
ingeniousness on his part, for which he should be compensated 
over and above his partnership interest. Reasonable compen- 
sation for these services is $100, 000. 00. 


Judgment (J. A. 120-121): 
"* * * ADJUDGED, ORDERED AND DECREED That from the 
fund now on deposit in the Registry of the Court, in this cause: 
* * * * Morris F. Luff recover the sum of $100, 180. 00* * * **" 
Concurrently with the entry of the above findings and judgment, 
the Court entered an order (R. 352; J. A. 122) for the payment of 
$99, 466. 43 to Morris F. Luff from the funds constituting the sole assets 
of the partnership on deposit in the Registry of the Court, and payment 
thereof was accordingly made by the Clerk on February 11, 1958. 
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The plaintiffs have appealed from the foregoing portions of the 
judgment and order of January 30, 1958 (J. A. 123). 


STATUTES INVOLVED 


The case involves Private Laws Nos. 495 and 501, 83rd Congress, 
2d Session, approved June 30, 1954 and July 6, 1954, 68 Stat. Part 2, 
pp. 106 and 109, respectively. : 


STATEMENT OF POINTS 


1. The Court erred in awarding compensation out of partnership 
assets to the defendant-partner of Willmore Engineering Company for 


services performed in pursuance of his duties as a partner. 


2. The Court erred in awarding compensation to the defendant for 


conduct amounting to fraud against his partners. 


3. The findings and conclusions of the Court were clearly 


erroneous. 


4. The judgment awarding compensation to the defendant for serv- 
ices in lobbying the Private Laws through Congress violates the purpose 
and intent of Congress, and is a subversion of said Private Laws. 


5. The judgment awarded to the defendant compensation in ex- 
cess of 10% of the amount appropriated under the provisions of said 
Private Laws, in violation of the prohibitions expressly provided therein. 


6. The compensation awarded to the defendant is excessive, 


shocking and unconscionable. 


SUMMARY OF ARGUMENT 
I. | 
It is the settled law of the District of Columbia that one partner 
is not entitled to be compensated or to receive any share of partnership 
assets over and above his lawful share and interest as a partner for any 
work or effort on his part in the winding up of the partnership affairs 
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and business, in the absence of an agreement that he should be so com- 


pensated, and therefore the allowance made to the defendant in this case 


should not stand. 


Il. 

A partner or agent may not profit or be compensated where his 
conduct has amounted to fraud. The record and evidence in this case 
shows that during the period for which the court awarded compensation 
to the defendant, to wit, after the termination of the civil fraud action 
in March, 1953, he had engaged in an attempt to divert to his own indi- 
vidual benefit the assets, property, and rights of the firm, repudiate 
the partnership, and secretly and deceptively pursue a fraudulent scheme 
to exclude his partners from participating in the remedy by way of arbi- 
tration provided by the Private Laws, and to prevent them from receiv- 
ing their lawful share of the proceeds of the arbitration award, thereby 
exhibiting an utter lack of the good faith in the performance of his fiduci- 
ary duties as a partner. This conduct of the defendant disentitled him to 
receive any compensation, even if he could otherwise have lawfully had 


any right to have it. 


Il. 

The findings and conclusion of the Court that passage of the relief 
bills introduced on behalf of the partnership Willmore Engineering 
Company was the result of practically the sole efforts of Morris F. Luff, 
and that said Private Laws "produced the money” is clearly erroneous, 
in view of the contradictions and inconsistencies contained in other find- 
ings of the Court, and of the overwhelming evidence in the record of this 
case, which show that the passage of said relief bills was the result of 
joint efforts of all of the partners, and that the money was "produced" 
through the efforts of the plaintiffs in securing the arbitration award 
over the opposition of Morris F. Luff and despite his efforts to prevent 
said award from being made by the arbitrators. 
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IV. : 

The plain and unambiguous language of the Private Laws shows 
that Congress did not intend that any part of the public funds appropriated 
pursuant thereto should be paid to the defendant for services in lobbying 
the bills through the legislature, and payment of compensation from 
those funds by the Court is contrary to the intent of Congress, anda 


subversion of the Private Laws. 


V. ! 
The judgment awarding compensation to the defendant for serv- 


ices in connection with the claim of the partnership for relief by Congress 
exceeds 10% of the amount appropriated pursuant to the Private Laws, 

and violates the express prohibition thereof; therefore, if Morris F. Luff 
was entitled to receive any compensation whatsoever from partnership 
funds, or otherwise, it could not lawfully exceed 10% thereof, or 
approximately $37, 500. 00. , 


VI. | 
The payment to Morris F. Luff out of the balance of $298, 338. 56 
remaining in the Registry of the Court for distribution among the part- 
ners, of the sum of $100, 000. 00 over and above his partnership interest 
therein, as found by the Court, is shocking and unconscionable under the 
circumstances of this case, and said amount grossly exceeds the com- 
pensation he could reasonably expect to receive for the services alleged 
to have been performed by him, even if he was entitled to be paid any- 
thing at all, which the plaintiffs contend he was not. | 





12 


ARGUMENT 
I. 


THE COURT ERRED IN COMPENSATING MORRIS F. 
LUFF IN AN AMOUNT OVER AND ABOVE HIS PART- 
NERSHIP INTEREST FOR ALLEGED SERVICES TO 
THE FIRM. 


When this case came to trial, all of the issues attempted to be 
raised by Morris F. Luff in his effort to repudate and defeat the part- 
nership, to deprive the plaintiffs of their lawful rights, shares and 


interests therein, and to seize upon its assets as his own, had been 


finally adjudged against him. The partial summary judgment of August 
29,1955, as affirmed by this Court, had established the continued exis- 
tence of the partnership between the two plaintiffs and Morris F. Luff, 
and the right of the plaintiffs to share in the assets of the firm. 


The trial court proceeded first to try the issues raised by the 
defendant as to the rights of partnership creditors to be paid out of the 
$360, 827.37 then on deposit in the registry of the court. Afterwards, 
the trial proceeded with respect to distribution to be made between the 
partners. 


After allowance of amounts payable to creditors (R. 347-349; J. A. 
118-119), there remained a balance of $278, 338. 56 (exclusive of the 
$20, 000. 00 held for future distribution -- J. A. 119) belonging to the 
partners. This balance represented the sole net asset of the Willmore 
Engineering Company partners resulting from their performance and 
completion in 1943, 1944, and 1945 of the contract with the United States 
Maritime Commission. It also represented the net result to the part- 
ners of the more than nine years of arduous and trying work and effort 
during which they had devoted themselves to the winding up of the 
partnership affairs and collection of the amounts owing by the Govern- 
ment, a period stretching from the completion of the winch production 
project, and consequent dissolution of the firm, in August, 1945, to the 
date of the arbitration award, January 13, 1955. 
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Out of this balance of $278, 388.56, the Court allowed and ordered 
paid to the partner Morris F. Luff, the sum of $100, 000. 00 over and 
above his partnership interest, as "compensation" for "services" per- 
formed by him, between the termination of the civil fraud action on 
March 10,1953, and the enactment of the Private Laws in June, 1954. 


The plaintiffs submit that in the light of the settled law of part- 
nership, there existed no basis, in law or in equity, for the allowance 


of said amount, or any part thereof. 


After hearing claims of intervening creditors, the only question 


before the trial judge was, under his own pre-trial ruling (J. A. 102- 
103) was "the proper distribution of the net proceeds among the part- 
ners."' In determining this question it was wholly unnecessary and im- 
proper for the Court, under the circumstances of this case, to give 
consideration to whether the defendant was or was not entitled to be 
compensated for his services to the firm beyond his lawful share as a 
partner. : 


There was no evidence that there had ever been any agreement, 
either expressed or implied, that the defendant was to be specially com- 
pensated in any way for his performance of any services connected with 
the partnership business or claims. Such an agreement is an essential 


prerequisite to the allowance of compensation of this nature. 


There seems to be no more firmly established principle of part- 
nership law, in the District of Columbua and elsewhere, than that in the 
absence of an express agreement or stipulation one partner may not be 
compensated or receive any greater share than that to which he was en- 
titled as a partner by reason of any work or effort on his part either 
during the active existence of the partnership as a going concern or dur- 
ing the winding up and liquidation of its affairs. : 

Baker v. Cummings, 8 App. D.C. 515, 520, 521 (reversed on other 

ne 169 U.S. 189). 
Stone v. Fowlkes, 29 App. D.C. 379. 384. 
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In the case of Consaul'v. Cummings, which arose in the District 
of Columbia, and is a controlling authority on the subject in this juris- 
diction the Supreme Court said: 


In this account of the affairs of a special partnership 
between attorneys at law, the survivor claims compensation 
for services rendered after dissolution of the firm. 

Claims of this sort are not favored. They lead to efforts 
to prove a disparity between the partners, when the law im- 
plies equality. They necessitate a balancing of the value of the 
work of each in securing the business and earning the profits, 
as well as a comparison of the time they spend on the matters 
under consideration. Each partner is bound to devote himself 
to the firm's business, and there is no implied obligation that 
for performing this duty he should be paid more than his pro- 
portionate share of the gains. Neglect by one to do his part 
may be of such character as to justify a dissolution. But as 
long as the firm continues there is usually no deduction because 
one partner has not been as active as the other. The same is 
true where death prevents either of the partners from per- 
forming his contract. The law did not permit him to appoint 
a substitute, nor can his personal representative, no matter 
how well qualified, assist in winding up the affairs of the firm. 
Whether that can be considered a right or duty, it is in either 
event cast on the survivor. In performing it he only carries 
out an obligation implied in the partnership relation, and is 
therefore entitled to no compensation for thus doing what he 
was bound to do and what would have been imposed on the 
other had the order of their death been different. To allow the 
survivor compensation wherever he continues the business 
would be to offer an inducement to delay the settlement which 
ought to be made as soon as possible." 


See also: Zimmerman v. Harding, 227 U.S. 489, 33 S.Ct. 387, 
57 L. Ed. 192. 


In the case of Levy v. Leavitt, 257 N. Y.461, 178 N.E. 758, the 
course of a partnership ran remarkably parallel to that of the Willmore 
Engineering Company in this case, with the exception that one of the 
partners managed and controlled the business, whereas in the case at 
bar all of the partners are shown to have been active both inthe per- 
formance of the objectives of the firm and in the winding up period 
after dissolution. 
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In that case the plaintiff had contributed money toward the pur- 
chase by his partner, the defendant, of a large amount of bacon from 
the United States upon the understanding that he would receive 20% of 
the profits upon the resale thereof by the defendant. Before the bacon 
could be sold, the defendant was indicted for violation of the National 
Defense Act in connection with the transaction, and by the time he had 
cleared himself of that charge, the bacon, which had been libeled, had 
deteriorated and could not be delivered to purchasers. The defendant 
made a fruitless trip to Europe in hopes of selling it, | and when he re- 
turned the bacon had completely spoiled. Through appeals to the Presi- 
dent and Director of the Budget, and other Government agencies he ob- 
tained support for his petition to Congress for relief, and thereafter was 
instrumental in convincing Congress that a Private Law should be enacted 
referring his claim to the Court of Claims. Later he and his attorneys 
convinced that Court that he should be indemnified by the United States. 


The plaintiff sued for an accounting of his share of the proceeds of 
the judgment of the Court of Claims. The defendant contended that since 
the services rendered by him were extraordinary, unusual and outside 
the scope and course of the partnership business he should be permitted 


to recover reasonable compensation therefor. 


The Supreme Court of New York held that, though unexpected ob- 
stacles called for extraordinary exertions by the defendant, his services 


were performed in carrying on with the partnership business, and, there 
being no agreement that he was to be compensated for such services 


there was no basis for his contention, and compensation was denied. 


See also:- : 
Neilson v. Holmes, 82 Cal. App. 2d 315, 186 P. 2d 197 
Boyer v. Bowles, 310 Mass.134, 373 N. E. 2d 489 
Baskas v. Calkins, 135 Neb. 323, 281 N. W. 29 
Bach v. Bach, 373 Il1l.442, 26 N.E. 2d 858 
Bell v. Perry, 110 N.J.Eq. 365, 160 A. 421 
Johnson v. Tri-Union Oil & Gas Co. , 278 Ky. 633, 129 S. W. 2d 111 
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Gordon v. Gordon, 291 Ky. 244, 163 S. W. 2d 454 
Heilbron v. Stubblefield, 203 S. W. 2d 986 (Texas) 
Lesley v. Oakley, 108 W. Va. 64, 150 S. E. 226 
In some jurisdictions the Courts distinguish between cases where 


special remuneration is sometimes allowed under statutory authority 


to a surviving partner in winding up the partnership affairs, and those 


cases where all of the partners are living and active, in which latter 
cases the universal common law rule that one partner cannot charge 
the firm for his services unless there is a special agreement entitling 


him to do so, is applied. 


Bach v. Bach, supra. (Illinois) 

Levy v. Leavitt, supra. 

The rule of the foregoing authorities is summed up in 20 R.C.L., 
Partnership, Sec. 90, pp.877-878, as follows: 


"90. Right to Compensation. -- The general rule is that a part- 
ner is not entitled to compensation for services in conducting 
the partnership business beyond his share of the profits unless 
there is a stipulation to that effect and that he has no right by © 
implication to claim anything extra by reason of any inequality 
of services rendered by him, as compared with those rendered 
by his copartners. The reason for this rule lies in the fact that 
each partner, in taking care of the joint property is practically 
taking care of his own interest and is but performing his own 
duties and obligations growing out of the partnership. Further- 
more the relative value of the services rendered by the several 
partners of a firm cannot be estimated and equalized, for it is 
impossible to see how far the relative knowledge, skill and 
ability of each enter into the adjustment of the terms of the 
contract. The courts therefore usually decline to look into the 
question as to which partner has performed the more onerous 
duties or as to whether one has been more skilled or more in- 
dustrious than the other. And a partner is not entitled to claim 
compensation for his services in business without a special con- 
tract therefor, although he attends almost exclusively to the 
business, or even takes entire charge of it during the sickness 
or disability of his associates. This holds true in practically all 
cases wherein the partnership is a going concern with the part- 
ners all alive. Yet there is no question but that an express agree- 
ment made by the partners with each other, either in the part- 
nership articles or upon a valid consideration outside of them, 
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for the allowance of compensation may be enforced. There is 
also an exception to the general rule in the case of a partner 
who renders beneficial services not required of him in the ful- 
filment of the duties which the partnership relation imposes, 
but performed outside of that relation and in another capacity 
than that of a partner, and in proper cases the law may imply 
a contract for the payment for such extraordinary services. 
The same holds true where there is extraordinary neglect on 
the part of one partner to perform his duties toward the firm 
business, thereby imposing the entire burden on the remain- 
ing partners. Yet the right of a partner to receive compen- 
sation or commissions for services rendered to the firm may 
be abandoned or waived, and may also be forfeited on account 
of fraudulent misconduct proved against him." 


See also Section 91, id. 


It is said in 40 Am. Jur. p.375, Section 350, in discussing the 
division between partners of profits and losses that " * * * * in the 
profits realized after the dissolution of the firm, each of the partners 
has the same interest as before, although they may have resulted from 
the labor of one copartner alone." : 


It is clearly evident, upon the whole record, that during the 


period for which the defendant was specially compensated he was work- 
ing as a partner in connection with the partnership's property, rights, 
and claims constituting its sole asset (Luff v. Luff, 98 U.S. App. D.C. 
211, 233 F.2d 702), and endeavoring to further the business of collecting 
the firm's claim against the Government. He was doing no more than 
he was obligated to do as a partner. His other partners had worked 
steadily together with him for years in that same effort, and together 
they had laid the ground work for the passage of the Private Laws. He 
was entitled to no special remuneration for the part he played in this 
joint effort, and the judgment of the Court below must be reversed in 
view of the law as above stated. : 
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Il. 


THE DEFENDANT WAS NOT ENTITLED TO COMPEN- 
SATION FOR CONDUCT AMOUNTING TO FRAUD. 


The trial judge could hardly have failed to note from the record 
in this case that in the very period for which defendant was being allowed 
compensation in the amount of $100, 000. 00, said defendant had been en- 


gaged in a deliberate scheme to exclude his partners from participation 


in the proceeds of the winch production contract with the Government, 
and to claim for himself the benefits of the Private Laws enacted by 
Congress for the relief of the partnership. The partial summary judg- 
ment of August 29,1955, and the opinion of this Court affirming it, 
recognized the falsity of the defendant's claims and representations. 

The record in the case shows that, as a partner, he could not have been 
innocently unaware of the overwhelming evidence consisting of partner- 
ship records, contracts, accounts, and judicial and Congressional docu- 
ments and records exhibited to the Court in support of plaintiffs motion 
for summary judgment, which established to the satisfaction of the 
District Court, and of this Court, the falsity of his pretenses that the 
plaintiffs had abandoned the partnership, and that he, or he and his wife, 
who had never been a partner in the firm, had succeeded to the interests 
of the plaintiffs, thus entitling them to reap the full benefit of the Private 


Laws and the arbitration award made in pursuance thereof. 


On June 19,1954, the partners entered into an agreement to settle 
their "relationships" and appointed an arbitrator to determine the mat- 
ter. Subsequent actions of the defendant revealed in the record show 
that the troubles which the partners wanted to get adjusted were the false 
claims of Morris Luff that he and his wife owned the claim against the 
Government, and that they were the partners of Willmore to be benefited 
by the legislative relief then in course of enactment by Congress. Evi- 
dence of his scheme and purpose to carry out these representations 
before the Board of Arbitrators, the District Court, and this Court, per- 
meated the record of prior proceedings which the trial judge had before 
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him. The prior final judgments and orders of the Court, by which the 


defendant's schemes had been frustrated and defeated, were sufficient 

to deter the Court from rewarding the defendant out of partnership funds 
for his flagrant breach of fidelity and good faith which his fiduciary re- 
lationship demanded of him. This amounts to fraudulent conduct which 
alone should disentitle him to the compensation awarded by the Court 
below. : 


Viewed against the background thus judicially established upon 
the record, the testimony of Morris F, Luff at the trial brings into full 
relief his practiced evasion of his duties as a partner and his purpose 
to exclude his partners from participation in so important a partnership 
matter as obtaining recognition by Congress of the partnership rights 


and claims. 


He testified that within a few days after the successful termina- 
tion of the civil fraud trial on March 10, 1953, he walked into the office 
of Congressman Frank Small of Maryland, unaccompanied by either of 
his partners, and there met one Lawrence B. Slater, Administrative 
Assistant to the Congressman, with whom he discussed the claims of 
Willmore. He could not have told Slater about his other partners be- 
cause Slater asked who Willard Luff was. He explained that ''Willard 
had formerly been a partner in Willmore Engineering Company." 
(R.545; J. A. 138-139) This has been shown to be a deliberate mis- 
representation. At Slater's request, Morris phoned Willard and made 
an appointment to meet him at Mr. Small's office on the following 
Saturday (J. A. 136-139). Willard kept the appointment and was in con- 
ference there with him and Slater for about an hour, and a new bill, 

H. R. 4257, was discussed, it being the same bill as H. R. 6053 (upon 
which extensive hearings had been held in the Spring of 1952, as above 
shown) with a slight change in the amount because of accrued interest. 
He had several more conferences in Mr. Small's office between March 
19th and March 25th, 1953, out of the presence of Willard and John 
Slacks, and did not see Willard again for a year. H.R. 4257 was 


' 
\ 
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introduced in the House on March 25, 1953, but did not receive any 
action by the end of the first session of the 83rd Congress, because 
there was no support for it (R. 748-750; J. A. 205, 206). He and Slater 
had further conferences between themselves, and with members of 
Congress and with officials of the Department of Commerce and Mari- 
time Commission between March, 1953 and January 1954 with reference 
to pending and proposed legislation (R. 549-557; J. A. 141-144) and 
Morris testified that Willard and John Slacks knew nothing about any of 
this, and he, Morris, had no contact with them at all (R. 552; J. A. 143). 
He knew and testified that Willard's home was in Gambrills, Md., only 
27 miles from Washington where he could easily be reached on week 
ends (R. 522; J.A.129) had Morris had any desire or intention to con- 
tact him. On January 14, 1954, a new bill, H.R. 7258, was introduced, 
and he testified that Willard and John Slacks had no part in connection 
with the passage of that bill, and that he, Morris, didn't even know 
where they were (R.561; J. A. 145). After H.R. 7258 passed the House 
he had a talk with Willard, who went to Congressman Small's office and 
told the Congressman he mistrusted Morris, but that he, Morris, did 
not know how Willard had learned about the bill. (R. 564-565; J. A. 146- 


147). It seemsclear from this testimony that Willard's appearance on 


the scene was a disconcerting and unwelcomed event, insofar as Morris 
and Mr. Slater were concerned (See testimony of Slater as to visit of 
Willard's attorney -- R. 758-761; J.A. 210-211). 


Morris Luff's testimony that he did not see his brother Willard 
again for a year after H.R. 4257 was introduced in March, 1953 (which 
year ran beyond the passage by the House of H. R. 7258 in March, 1954), 
makes it plain that he made no effort to contact his said partner, al- 
though he could have done so at any time. 


What reason could Morris have had to keep Willard in ignorance 
of what he was doing in regard to the sole asset of Willmore, in which 
Willard had such a vital interest (48.3% as found by the Court)? Sub- 
sequent events appearing in the record, and hereinbefore alluded to, 
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lead to the inescapable conclusion that in the year from March, 1953 to 


March, 1954, there grew up in the mind of Morris his scheme, later 
revealed, to exclude his partmers, which rendered his partners’ ab- 
sence from the scene of his activities quite desirable, and that his failure 
to communicate with them, to take them into his confidence, or to in- 
form them, even as to the introduction of the final bill which subsequently 
became the Private Laws, is thus clearly explained. 


Upon the whole record in this case, including Morris Luff's own 
testimony, it is perfectly clear that in the period from March, 1953 to 
June, 1954, for which he was allowed compensation over and above his 
partnership interest, he had turned his efforts away from the partner- 
ship and engaged in a scheme to exclude his partners for his own gain. 
His testimony shows that he was acting secretly and deceptively in the 
conduct of the partnership affairs in the halls of Congress. The exer- 
cise of good faith which the law requires of a partner in the conduct of 
the affairs of the firm, not only during the actual existence of the part- 
nership as a going concern, but also during the period of winding up and 
settling its affairs, imposes a duty on each partner to keep his other 
partners advised and informed as to all material matters affecting their 
interests. 


When Morris F. Luff was acting with reference to Congressional 
legislation he was dealing with the sole asset of the Willmore Engineer- 
ing Company, to wit, its claim against the Government. Luff v. Luff, 
98 U.S. App. D.C. 211; 233 F.2d 702. His effort then, and thereafter, 
to exclude his partners from joint possession and control of this part- 
nership asset was wholly indefensible. Zimmerman ° v. Harding, 227 
U.S. 489, 494, 33 S.Ct. 387, 57 L. Ed. 192. 


A partner may not divert to his own individual benefit the assets, 
property, and rights of the firm. 

Ambler v. Whipple, 87 U.S. (20 Wall. ) 546, 22 C Ed. 403. 

Ehrmann v. Stitzel, 121 Ky. 751,90 S. w.275. _ 
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Nelson v. Matsch, 39 Utah 122, 110 Pac.865, Ann.Cas.1912D 1242. 


And good faith requires not only that partners should refrain from making 
any false representations to each other, but also that they should not de- 


ceive one another by concealment of material facts. Caldwell v. Davis, 
10 Cal. 481, 15 Pac. 696. 


This Court, in the recent case of Libby v. L. J. Corporation, 
101 U.S. App. D.C.87, 247 F.2d 78, stated the rules governing part- 
ners and others occupying a fiduciary relation to their associates, as 


follows: 


"The relationship of joint adventurers gives rise to 
certain reasonably well-defined fiduciary duties and obli- 
gations. The duty imposed is essentially one of good faith, 
fair and open dealing and the utmost of candor and disclosure 
to all concerned. ‘The relationship imposes upon the parties 
an obligation of loyalty to the joint enterprise and utmost 
good faith, fairness and honesty in their dealings with each 
other with respect to the subject matter’. Eagle-Picher Co. 
v. Mid Continental Lead & Zinc Co., 209 F.2d 917, 919 
(10th Cir. 1954). 


The same rule of good faith required applies to the en- 
tire transaction once about to be entered into. "Within the 
scope of the enterprise they stand in a fudiciary relation 
each to the other, and are bound by the same standards of 
good conduct and square dealing as are required between 
partners. This obligation begins with the opening of the 
negotiations for the formation of the syndicate, applies to 
every phase of the business which is undertaken, and con- 
tinues until the enterprise has been completely wouhd up 
and terminated." Dexter & Carpenter v. Houston, 20 F.2d 
647, 652 (4th Cir.1927). This fiduciary relationship pre- 
cludes one member of the venture from purchasing or 
otherwise dealing with the property involved in the venture 
without a full disclosure to his associates. 'In other words, 
neither could have consummated the plan to the exclusion 
of the other without an honest disclosure of all of the facts 
and an opportunity for the other to reap his end of the bar- 
gain.’ Appleman v. Kansas-Nebraska Natural Gas Co., 
supra at 849. 


Where one of the members acts as 'captain' or ‘manager’ 
of the venture the necessity for a full disclosure becomes 
more acute and rests more heavily on him. Kaye v. Smitherman, 
225 F.2d 583, 594 (10th Cir.), cert denied 350 U.S. 913 (1955). 
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That duty of disclosure to appellant would become especially 
acute when the venture developed to a point where three mem- 
bers of the 'family’ group of the defacto ‘manager’ were 
associated with a person not related to them by blood or 
marriage. ‘Whatever the relations of the parties may be, if 
they have united for a common purpose they must be loyal to 
that purpose. . . .’ Delmonico v. Roudebush, > Fed. 165, 

170 (C.C. D. Col. 1880). wv 


Morris F. Luff, upon the record in this case, and his own testi- 
mony at the trial, is shown to have forfeited whatever possible right he 
might have had, morally, equitably, or legally, to be compensated 
specially for his time and efforts, such as he may have expended in the 
manner he undertook to describe. : 

Shaeffer v. Blair, 149 U.S.248, 13 S.Ct. 856, 47 L.Ed. 721. 

Wadsworth v. Adams, 138 U.S. 380. : 


In Miller v. Chambers, 34 N. W.830, 23 Ia. 236, is stated a prin- 
ciple of partnership law and of equity which is particularly applicable 
to the conduct of the defendant. The Supreme Court of Iowa there said: 


"A partner, by renouncing a partnership and opposing it, 
will be considered as having repudiated his contract with his 
partners, and will become as to them a stranger. He can no 
longer set up and enforce against them the contract which he 
by his acts denies. The law will regard him as he regards 
himself by his acts, not as a partner, but a stranger to 
those with whom he was formerly associated. This doctrine 
is based upon the plainest principles of equity and justice. 

It is applied by the United States Supreme Court to a case 

not unlike the one before us." (The case referred to is not 
cited in the report, but is believed to be Denver v. Roane, 
99 U.S. 355, 25 L. Ed. 476). : 


The plaintiffs submit that for the reasons here set forth, the con- 
duct of the defendant in the period for which the Court compensated him 


disentitled him from receiving any special remuneration from the firm's 


assets, even if he could otherwise have had any right to claim it, and 
that the judgment ought to be reversed. | 
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III. 
THE COURT'S FINDINGS AND CONCLUSIONS ARE 
CLEARLY ERRONEOUS. 
The United States Supreme Court has stated, in U. S. v. Gypsum 
Co., 333 U.S. 364, 395, 68 S.Ct. 525, 541, 92 L.Ed. 746: 


"A finding is 'clearly erroneous’ when although there 
is evidence to support it, the reviewing court on the entire 
evidence is left with the definite conviction that a mistake 
has been committed." 


The Court's finding that the passage of the relief bills was the 
result of "practically" the sole efforts of Morris F. Luff is contradicted 


by other findings showing that the passage of the legislation for the re- 


lief of the partnership was not, in fact, and could never have been, 
accomplished had it not been for the joint efforts of all the partners. 
Thus, at R. 341; J. A. 112, the Court found - 


"4, The accomplishment of the winch production project 
required the combined efforts of Willard J. Luff, Morris F. 
Luff, and John W. Slacks." 


"5. If the project had not been successfully accomplished, 
the partnership would not have been entitled to the money." 

In support of finding 5 above, the Court cited Senate Report 1458, 
83rd Congress, 2d Session (R. 19-27; J. A. 16-32). This document con- 
stituted the legislative basis for the enactment of the relief legislation, 
and it embodied House Report No. 1330, in which the Judiciary Com- 
mittee of the House of Representatives fully stated the facts pertaining 
to the partnership claim and its findings resulting from extensive 
hearings held under a prior bill (H. R. 6053, 82nd Congress) at which 
both Willard J. Luff and Morris F. Luff had joined in fully presenting 
the claims of Willmore in the Spring of 1952. (R. 533; J. A. 132-134, 
218-224). 


Again at R. 342; J. A. 112, the Court further found - 


"6. If the civil fraud suit had not been successfully 
defended, any efforts at the passage of the relief bills 
would have been futile.” 
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The attention of the Court is called to the fact that the Judiciary 
Committee of the Senate attached to its Report 1458 a certified copy of 
Judge Ben Moore's opinion and decision in the civil fraud case, absolv- 
ing the partners of all imputations of civil fraud in connection with their 
claims. And the Court's special attention is called to the Committee's 
extensive comments in the report and conclusions as to the effect of that 
decision in removing the impediment to favorable consideration of the 
claim by Congress, as well as to quiet all further contentions and objec- 
tions of Government officials in opposition to the passage of the relief 
legislation. These matters point up the importance of the joint efforts 
of the partners through March 10, 1953, but for which Congressional re- 
lief could never have been obtained by Morris F. Luff, or by anyone else. 


Therefore, the Court's finding No. 7 (R. 342; J. A. 112) that 
"After successful defense of the civil fraud case,as between the part- 
ners, the passage of the relief bills was accomplished as a result of 
practically the sole efforts of Morris F. Luff," is entirely inconsistent 
with its previous findings which show that the plaintiffs actually made 
Congressional action possible, acting jointly with Morris Luff in doing so. 


The Court's conclusion No. VI (R. 348; J. A. 119) based on its 
finding No. 7 (R.342; J. A. 112) is, when properly interpreted as to its 
effect, that the work of the defendant in connection with the passage of 
the relief bills "produced the money", and that the defendant thus en- 
titled himself to receive compensation out of said money on the basis 


that he produced it. This conclusion is clearly erroneous. 


The relief bills merely provided a remedy by way of arbitration, 
and provided that if the arbitrators found an award in favor of the part- 
nership it should be paid from the United States Treasury. The money 
was to be produced only if they were successful in their pursuit of that 
remedy. : 


In regard to said conclusion No. VI, this Court should consider 
the other highly relevant facts and circumstances shown by the record 


pertaining to the manner in which the money was actually produced. 
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What did the plaintiffs do, and what did Morris F. Luff do, after the 
passage of the relief bills?) The record shows that at the proper time 
Willard Luff and John W. Slacks tried to get the defendant to join with 
them in a claim to be filed with the Board of Arbitrators, but said defen- 
dant refused to do so (R. 613; J. A. 154). He and his wife ignored a tele- 
gram advising that the proposed claim was being sent by registered 
mail to him, and refused to accept said mail and other registered mail 
from the plaintiffs. (R. 664, 666; J. A.170-171). So Willard and John 
Slacks filed the claim for the partnership consisting of themselves and 
Morris Luff. When the time came for formal hearings, they carried the 
whole burden of producing evidence and establishing the validity and 
justness of the claim before the Board. Instead of performing his duty 
as a partner and helping them, Morris Luff, while attending all of the 
hearings except the final day, demanded that the Board reject the claim 
filed by his partners and hear only the claim filed by him and his wife 
(whereby they sought to recover for themselves from the Government an 
amount in excess of $2, 700, 000.00). This the Board unanimously re- 
fused to do. Whereupon Morris F. Luff walked out of the hearings and 
completely abandoned the arbitration proceeding as aforesaid. His 
abandonment of the arbitration proceedings occurred on November 17, 
1954. On December 3, 1954, before any award had been made, he filed 
an action in the District Court, Civil Action No. 5139-54 wherein he 


sought to destroy the Board and prevent it from making an award. (See 


Supplemental Record). That case was finally dismissed on January 12, 
1955, and on January 13,1955, the Board of Arbitrators made its award. 


Because of the many misrepresentations by the defendant (See 
opinion of this Court in Luff v. Luff, supra) the plaintiffs had to file 
this suit. 


It should be noted that Morris Luff's opposition and attempts to 
destroy the award did not cease until the Supreme Court refused to re- 
view the affirmance by this Court of Judge Matthews’ judgment of 
August 29, 1955. 
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In view of the foregoing, Conclusion No. VI, above, is not justified 


by the facts before the trial Court, and is clearly shown to be erroneous. 


IV. 


THE JUDGMENT IS A SUBVERSION OF PRIVATE 
LAWS AND INTENT OF CONGRESS. 


It was the duty of the trial court to carry out the plain intent of 
Congress in disposing of said funds, and to prevent them from being 
diverted to purposes other than those for which they were appropriated 
out of the public treasury. The funds in the Registry of the Court in 
this case found their way into the custody of the court through the opera- 


tion of Private Laws Nos. 495 and 501, 83rd Congress, 2d Session 
(R. 6-7; J. A. 5-6) and the award of a Board of Arbitrators authorized 
thereby, who were themselves charged with the duty of carrying out the 


intent of Congress as expressed in the acts. 


The intent and purpose of the Private Laws is clear and un- 
ambiguous. They authorized the Arbitrators to: 


'™* * * * determine and certify to the Secretary of the Treasury 
any amount which in their judgment would be required to satisfy 
any obligations of the United States to the Willmore Engineering 
Company for services and expenses in connection with its con- 
tract and the breach of it, if any, with the United States for 
production of winches for transport vessels necessary to the 
prosecution of World War II, pursuant to special emergency 
authorizations and commitments under war powers, for which 
it is alleged the United States has failed to Brae adequate 
payment. * * * *" 


Pursuant to the authority vested in them, the Board of Arbitrators, 
in their award (R. 28-29; J.A. 33) stated: | 


"The Board of Arbitrators having heard and examined 
the evidence submitted do now determine and certify to the 
Secretary of the Treasury an amount which in their judg- 
ment is required to satisfy any obligation of the United 
States to the Willmore Engineering Company for services 
and expenses in connection with its contract and the breach 
of it with the United States for the production of winches for 
transport vessels necessary to the prosecution of World War 
II pursuant to special emergency authorizations and commit- 
ments under war powers. The payment of such sum as set 
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forth herein shall be in full settlement of all claims of 

the said Willmore Engineering Company against the 

United States for compensation for such services and 

expenses." 

Extensive argument does not seem to the plaintiffs to be neces- 
sary to convince the Court that nothing contained in the Private Laws, 
or in the award of the Arbitrators made thereunder, can be construed 
or interpreted to mean that Congress intended that Morris F. Luff, or 
anyone else was to be rewarded or compensated out of the funds appro- 


priated for lobbying the bills through the legislature. 


The plaintiffs respectfully submit that the action of the Court 
herein amounts to a subversion of the Private Laws, and a violation of 
the intent and purpose of Congress, and for these reasons the judgment 


must be reversed. 


V. 


THE JUDGMENT VIOLATES THE 10 PER CENT CLAUSE 
OF THE PRIVATE LAWS. 


Private Law No. 501, 83rd Congress, 2d Session, provides: 


"* * * * That no part of the amount appropriated in this 
Act in excess of 10 per centum thereof shall be paid or de- 
livered to or received by any agent or attorney on account 
of services rendered in connection with this claim, and the 
same shall be unlawful, any contract to the contrary notwith- 
standing. Any person violating the provisions of this Act shall 
be deemed guilty of a misdemeanor and upon conviction shall 
be fined in any sum not exceeding $1, 000. 00." 


The plaintiffs have advanced in this brief valid and controlling 
reasons and grounds for the reversal of the judgment of the trial Court. 
By urging the point now under discussion, they do not waive . their 


other objections, or agree that Morris Luff was entitled to any compen- 


sation or reward whatsoever beyond his partnership interest in the funds 
of the Willmore Engineering Company. 
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It is to be noted that the trial Court's findings, conclusions and 
judgment failed to take any notice of the above quoted provisions of the 
law. | 


To the extent that the Court below undertook to compensate the 


defendant it must be necessarily and unavoidably assumed that it re- 
garded him as an agent, and nota principal, with regard to the legis- 
lative effort of the partnership. The Court lifted him out of the role of 
a partner of Willmore, and placed him in the position of the partner- 
ship's agent. As an agent performing services in connection with the 
claim before Congress he could not validly be paid or receive compen- 
sation of more than 10 percent of the amount appropriated under the 
authority of the Private Laws. The amount of the award and therefore 
the amount appropriated was $375, 577.37. All that Morris F. Luff 
could have received in the role of agent would have been $37, 557. 73. 


The plaintiffs have shown the Court that the defendant acted as a 
partner during the period for which he was specially compensated by 
the Court; that he was not entitled to receive any part of the funds of the 
partnership over and above his partnership interest; and that for this, 
and other reasons set forth herein, the judgment must be reversed. 


If, nevertheless, this Court disagrees with those reasons, the 
plaintiffs respectfully submit that the judgment must be reversed and 
the case remanded to the District Court with instructions to order 
Morris F. Luff to restore to the partnership funds in the Registry of 
the Court the sum of $64, 422. 27 paid to him in excess of the amount 
he could lawfully receive under the statute, by deduction to be made 
from any funds otherwise distributable to him in this case, and that 
Willard J. Luff and John W. Slacks have judgment against him for any 


deficiency, as their interests may appear upon final distribution. 
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VI. 


THE ALLOWANCE OF $100, 000 TO THE DEFEN- 
DANT IS GROSSLY EXCESSIVE, SHOCKING AND 
UNCONSCIONABLE. 
Without receding from the foregoing points and arguments, we 
respectfully submit that if any special allowance can be sustained, the 


allowance of $100, 000 to Morris F. Luff was and is grossly excessive. 


In sum total, his services consisted of contacting persons in or 
connected with Congress, government officials, and possibly others. 
His services were of a lobbying nature. Even if it be unreasonably 
assumed that he devoted full time in his efforts to bring about the relief 
legislation, it is clear from the trial judge's findings and conclusions 
that the court was compensating the defendant for those services over 
the period from sometime after March 10, 1953 (termination of the civil 
fraud suit) to the time when the Private Law 501 was approved, July 6, 
1954. This time amounts to about 18 months, and the compensation 
allowed amounts to about $66, 666.67 per year. The allowance appears 
grossly excessive and shocking on its face and cannot conscionably be 
sustained. Plaintiffs feel that for such services as the defendant ren- 
dered even $25, 000. 00 per year would be overly liberal. Upon this 
basis, his services for a period of one and a half years would be about 
$37, 500.00. An allowance of such amount would not only fully compen- 
sate the defendant, but would be all that could lawfully be paid to him in 


view of the express provisions of the acts of Congress, still assuming 


that he would be legally entitled to anything in the way of compensation 


for said services. 
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CONCLUSION 


The plaintiff-appellants submit that that the part of the judgment 
of the Court below which allowed $100, 000. 00 to the' defendant, out of 
the funds of the partnership Willmore Engineering Company, was 
contrary to law, clearly erroneous, a subversion of i the intent of Con- 
gress and the Private Laws involved, was in violation of the penal pro- 
visions of the statutes, and that the said allowance was in any event 
grossly excessive, shocking and unconscionable; and that the said judg- 
ment ought to be reversed or modified and the case remanded to the 
District Court with appropriate instructions to set aside the order by 
which the defendant was paid said sum and direct the defendant, Morris 
F. Luff, to restore to the funds on deposit in the Registry of the Court 
any amount in excess of that which this Court may determine he was 
entitled, and grant judgment in favor of Willard J. Luff and John W. 
Slacks against the said Morris F. Luff for any deficiency in accordance 
with their respective interests as they may appear upon the final distri- 
bution of the said funds. : 


Respectfully submitted, 


R. SIDNEY JOHNSON 
Union Trust Building 
Washington 5, D. C. 

J. RICHARD EARLE 
900 F Street, N. W. 
Washington 4, D. C. 


Attorneys for Appellants. 
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RESTATEMENT OF QUESTIONS PRESENTED 


In the opinion of the appellee, the question is whether a 


partner in a dissolved partnership is entitled to compensa- 


tion, out of funds awarded to the partnership pursuant to 


private relief legislation and in satisfaction of the dissolved 
partnership's claim against the United States Government, 
for extraordinary services -- which he was not bound to 
perform -- by securing, practically single-handed, the 
passage of the private relief legislation for the benefit of 


the former partnership. 





PRELIMINARY STATEMENT ° 

COUNTER-STATEMENT OF CASE - 
SUMMARY OF ARGUMENT oN abet A ded Abel at Kel f-nwit eae 
ARGUMENT . . 


I. Appellee Morris F. Luff Is Entitle To Compensation For His 
Extraordinary Services In Achieving Passage Of The Relief 
Degisigtioni inci, acinar! ie eh eh At! gl oe 


A. Appellants" Contention that “The Court Erred in Compen- 
sating Morris F, Luff in an Amount Over and Above His 
Partnership Interest for Alleged Services to the Firm" is 
Self-contradictory oN ioe Golf Tiere Ni hie 


B. Under Common Law Partnership Principles Appellee 
Morris F. Luff is Entitled to Compensation for Extra- 
ordinary Efforts in Securing Passage of the Relief Legis- 
latLOOS uae) eon Nichia cele) ke RS ie 


The Conduct of Morris F. Luff Did Not Constitute Fraud 


A. There is no Basis In Law for Appellants’ Assertion that 
Morris F. Luff Acted Fraudulently : 


B. The Record does not Support Appellants’ Contention 
that Morris F, Luff Acted Fraudulently 


The Record Clearly Supports and Justifies That Part Of The 
Judgment Which Compensated Appellee Morris F. Luff For 
His Efforts In Achieving Passage Of The Private Relief Legis- 


lation n . - 


There Is No Rational Basis for Appellants’ Contention That 
“The Judgment Is A Subversion Of Private Laws And Intent 
OliCongresssiien tceai tain ieee ee tate ee ese he 


The Judgment Does Not Violate The So-Called "10 Per Cent” 
Clause Of The Private Relief Legislation a SUR SN taeda 


A, The Trial Court Did Not in Any Sense "Lift" Morris F. 
Luff "Out of the Role of a Partner of Willmore” 


B. A Beneficiary of Private Relief Legislation is not an 
“Agent” Within the Meaning of the "10 Per Cent” 
Clause oy Ee oat ibe 


The Allowance of $100, 000. 00 to Morris F. Luff is Fair 
and Reasonable . - > - - - , - : 


CONCLUSION whit hs voted thelinel peel RStiie the 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA : 


BRIEF FOR APPELLEES 


PRELIMINARY STATEMENT 


If the appeal by Morris F. Luff in No. 14, 493 is sustained, then 
the appeal by Messrs. Willard J. Luff and John W. Slacks in No. 14, 496, 
will become irrelevant and require no consideration. : As appears from 
the appellants’ brief in behalf of Morris F. Luff in No. 14, 493 his posi- 
tion is that the arbitration agreement to settle the differences among the 
partners themselves is irrevocable and valid and should be sustained. 


The argument that follows herein consists of opposition upon the” 
merits of Morris F. Luff to the brief of appellants John W. Slacks-and 
Willard J. Luff in their said appeal in No. 14, 496... 
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COUNTER-STATEMENT OF THE CASE 


This counter-statement of the case is made necessary by reason 


of inaccuracies appearing in the Statement of the Case in the brief of 


appellants John W. Slacks and Willard J. Luff in case No. 14,496, as well 
as by reason of the omission in said statement of the case of facts sig- 


nificant to a determination of the issues raised by their appeal. 


Two brothers, Morris F. Luff (appellee) and Willard J. Luff (an 
appellant) formed a partnership in 1943 known as Willmore Engineering 
Company. In 1944 John W. Slacks (the other appellant) became a part- 
ner (JA 107). By August 22, 1945 the partnership had become inactive. 
By August 1945, if not by February 1945, Slacks’ connection with the 
firm had virtually ceased (JA 125, R. 499-501) and in 1949 Willard J. 
Luff obtained employment in Pennsylvania and largely withdrew from 
active participation in the firm's affairs. (J.A. 129, 130). 


From the time of its formation until August of 1945, Willmore ren- 
dered technical and engineering services to manufacturers engaged in the 
production of electric unit winches for the United States Maritime Com- 
mission. The inexperience and concomitant adverse financial condition 
of these manufacturers -- the prime contractors -- produced difficulties 
which were insurmountable without some definite underwriting arrange- 
ment for Willmore's compensation (JA 18, 19). In recognition of these 
circumstances and the necessity for the continuance of the services of 
Willmore to the final completion of the winch project, all previous arrange- 
ments between the parties were supplanted by a commitment made by the 
officials of the Maritime Commission responsible for the production of 
electric unit winches for installation on cargo vessels during the war 
emergency. This official commitment guaranteed to Willmore that, to 
assure its continued services in the completion of the winch project, 
Willmore would be compensated by the United States for the reasonable 
value of its services throughout the entire project, both past and future, 
without regard to prior contracts, arrangements, or commitments. 
Willmore, in reliance on this commitment, continued its performance and 
remained faithful to the successful execution of the project (JA 19, 26). 


~ 
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In August 1945, the winch production project having been completed, 
the partnership was no longer active and began winding up its affairs. Its 
Only asset was a claim against the United States on account of the work 
done on the winch project for the Maritime Commission. Attempts to 
obtain payment of this claim through administrative channels failed and 
an action in the Court of Claims was dismissed for lack of jurisdiction in 
1951 (JA 107, 108, 130). However, efforts had been commenced as 
early as 1949 by Morris F. Luff to obtain relief through legislative chan- 
nels (JA 129, 131). 


In 1954, two private acts for the relief of Willmore were passed by 
Congress (JA 108). 


Under the terms of these private Acts a board of three arbitrators 
was appointed to determine and to certify to the Secretary of the Treasury 
the amount "required to satisfy any obligation of the United States to the 
Willmore Engineering Company for services and expenses in connection 
with its contract and the breach of it, if any" (JA 5, 6, 145). (Emphasis 
supplied). On January 13, 1955, the Board of Arbitrators determined 
the required amount to be $375, 577.37 (JA 33, 34, 35). Pursuant to an 
order entered in this litigation the Secretary of the Treasury paid the 
amount of the Board's award into the registry of the court below (JA 29), 


where some $178,000.00 thereof still remains. 


On June 19, 1954, in contemplation of the imminent passage of the 
relief legislation (which became Private Law 495, approved June 30, 1954, 
and Private Law 501, approved July 6, 1954), an arbitration agreement 
was entered into between Willard J. Luff, Morris F. Luff, and John W. 
Slacks. 


“for the purpose of finally resolving, settling, and 
liquidating all our rights, interests and obligations 
in the partnership known as WILLMORE ENGI- 
NEERING COMPANY of Washington, D. C.* 

(JA 7, 37, 57). | 


The agreement of the three partners further provided that: 
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"We *** mutually agree to arbitration, and we hereby 
irrevocably appoint, delegate, authorize and em- 
power Eugene D. Hegarty *** to hear, investigate, 
and arbitrate a final determination for all and each 
of us in our names and places on all matters concern- 
ing our former and present relationships pertaining 
to WILLMORE ENGINEERING COMPANY, and as 
the arbitrator for WILLMORE ENGINEERING 
COMPANY on the Board of Arbitrators to be created 
under a pending bill in Congress, H. R. 7258, in the 
event it is enacted and becomes law." (JA 7, 37) 
(Emphasis added) 


Willard J. Luff selected Hegarty as the partnership and personal 


relationships arbitrator, to which selection Morris F. Luff agreed (JA 
148). 


On December 10, 1956, Hegarty made his final award, entitled 
"Arbitrator's Final Determination of Settlement and Liquidation of Will- 
more Engineering Company," which was filed in these proceedings on 
December 12, 1956 (JA 88, 89, 90). 


Previously, on February 7, 1955, the appellants(Willard J. .Luif - 
and John W. Slacks) had instituted the present action in an attempt to 
obtain a judicial settlement of the controversy over the distribution of 
the money awarded to Willmore by the Board of Arbitrators. The trial 


court, after allowing the claims of certain intervenors, determined the 


interest of each partner in the balance of the money awarded to Willmore 
on the basis of the relation of time which each spent during the period 


that the partnership was active. 


Morris Luff achieved through his ingenuity and almost single- 
handedly the realization of the relief legislation which ultimately produced 
the money. (JA 119) For these efforts which "required considerable 
time and ingeniousness on his part" (JA 119), the trial court awarded 
him ‘reasonable compensation over and above" his partnership interest 
for such services. Willard Luff first ridiculed the attempts by Morris 
to pursue the claim (R. 526). Willard did contribute sporadically to the 
effort (JA° 129, 132, 138, 221); obtained a full time job in Pennsylvania 


=. 
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in 1949 saying he never wanted to hear of the claim again (JA 129, 130); 
he insisted that it be abandoned (R. 606), but returned to share in the 
rewards when Morris’ efforts were about to succeed (JA 146, 187, 188, 
190. For Morris’ activities see detailed testimony of Morris F. Luff, 
JA 129 through 148 incl., and 153, 157, 159, 160; that of Ruth K. Luff, 
JA 166, 167, 168, 169 and 170; and that of Lawrence B. Slater, JA 176 
through 184 incl., and 193, 196, 206, 207, 209, 213). 


The performance of appellant Slacks though less active was similar 
tos Willgra's (JA125,..12758, 152, 163; B. B9,, 500,)501)= It appears that 
Willard got Slacks into the picture again just before the relief legislation 
was passed in 1954 (JA 190, 191), at the suggestion of Lawrence Slater. 
Thereafter Slacks became quite active,joined in filing a claim before the 
Board of Arbitrators and testified at the hearings of the Board (R. 407, 
et seq., R. 415, 418, et seq.) : 


Nevertheless both John Slacks and Willard Luff testified that they 


were informed of and participated in the efforts to obtain relief legisla- 
tion for the Willmore Engineering Company (R. 421, JA 218, 221). 


INACCURACIES 


In their Statement of the Case (p. 2, Appellants’ Brief in No. 14, 496), 
a statement is made as though it were established that Morris Luff had 
actually indulged in false and fraudulent actions, claims and representa- 
tions. Such is not the case. The fact is that the complaint in the Dis- 
trict Court filed by said appellants merely alleged such to be the case. 
No tenable support for these sinister accusations appears in the record 
and no court has ever made any finding thereon. The record does show, 
however, the.emphatic denial by Morris and his wife Ruth which was 
permitted by the court to be placed on the record. From the colloquy 
it appears that the court felt the denial, though proper, was unnecessary 
and irrelevant to a determination of any substantial issue (R. 621, JA 
156. See also JA 580, 582, 583). : | 
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Some of the nine defenses have not been “finally"' determined ad- 
versely to defendant Morris Luff, as asserted in the brief of Messrs. 
Willard Luff and John Slacks on page 4. The issues contained in the 
defenses asserting the validity of Hegarty's authority (Nos. 6, 7, 8, and 
9) are actually now pending before this court in the appeal by Morris, 

No. 14,493. Other inaccuracies appear on page 6 of the brief of Messrs. 
Slacks and Willard Luff. They filed no claim on behalf of Morris Luff 
with the Board of Arbitrators, they only purported to so file. He refused 
their claim in his behalf and actually filed his own (JA 34). Nor was 

the copy of the proposed claim referred to on page 6 of said brief ever 
identified in the record as being a copy of the one in which Morris refused 
to join. (JA 153, 154, R. 664-666). 


SUMMARY OF ARGUMENT 
I 


The trial court found as a fact that passage of the relief bills which 
ultimately produced the money for the partnership was achieved through 
practically the sole efforts of appellee Morris F. Luff, and that these 


efforts required considerable time and ingeniousness:on his part. 


Throughout this proceeding the appellants have insisted that the: 
respective partnership interests of the partners should reflect the fact 
that there was a disparity between the efforts of the partners, and have 
offered evidence tending to establish such disparity. And yet, they are 
urging this Court to rule that appellee Morris F. Luff's services in secur- 
ing passage of the private relief legislation should not have been recog- 
nized by the trial court in its determination of Morris F. Luff's interest 
in the funds awarded as a consequence of that relief legislation. 


Appellants contend that since Morris F. Luff's legislative effort 
constituted a winding up of the partnership affairs, he is not, under prin- 


ciples of partnership law, entitled to compensation for those services. 


— 
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Appellants’ argument fails to recognize, however, the well-established 


rule that compensation will be allowed a partner for unusual and extra- 
ordinary services in winding up the affairs of a dissolved partnership. 
And the record shows that Morris F. Luff's services in securing legis- 
lative relief for the partnership were, indeed, far beyond the simple and 
immediate winding up services which a partner is expected to render 
without compensation, and were performed after dissolution of the part- 


nership. 


IL 


The appellants contend that Morris F. Luff fraudulently attempted 
to "exclude" them from the partnership after its dissolution, and is there- 
fore not entitled to compensation for securing legislative relief for the 
partnership. The law cited in support of their contention deals with 
instances in which a partner has wrongfully excluded a co-partner from 
a going partnership business, and is inapplicable to the situation here. 

It is undisputed that the partnership was dissolved in August of 1945, and 
that the only asset of the partnership after dissolution was a lifeless 
claim against the Government. The record shows that Morris F. Luff 
believed that the appellants had completely withdrawn from the partner- 
ship after dissolution and that he, as the sole remaining Willmore part- 
ner, would be entitled to any monies realized on the claim. However, 
even if Morris F. Luff was mistaken as to his rights in the claim against 
the Government, the record shows that his efforts to obtain legislative 
relief in the name of the partnership were conducted completely above 
board and with the knowledge of the appellants. It was simply impossible 
for Morris F. Luff to "exclude" the appellants from establishing their 
interest, if they had any, in legislation passed for the benefit of "Will- 
more Engineering Company."' The essence of appellants’ position is that 
it is fraudulent for a partner to honestly, but mistakenly, claim a greater 
share of partnership funds than is ultimately alloted by the Court. When 
Congress passed legislation for the relief of Willmore, the appellants 
were not prejudiced in the least. On the contrary, they were free to 
establish, as they eventually did, their interest in the funds appropriated. 
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The appellants' attack on the findings and conclusion relating to 
the efforts of Morris F. Luff in securing legislative relief for the 
partnership is without support in the evidence. Appellants’ own docu- 
ments and testimony show the great disparity between their efforts and 
the efforts of Morris F. Luff in obtaining legislative relief. The appel- 
lants also ask the Court to reject the obvious conclusion that the relief 
legislation was the essential key to Willmore's eventual realization on 
its claim against the Government. This argument disregards the un- 
contradicted evidence that the partnership's claim against the Govern- 
ment was literally a hopeless cause until Morris achieved success 
through the only avenue of relief remaining -- Congressional action. 

In any event, the appellants misread and misinterpret the trial court's 
findings and conclusion. They attempt to read into the opinion a find- 
ing by the trial court that the only factor in the partnership's eventual 
realization on the claim was Morris F. Luff's legislative activities, and 
that Morris F. Luff would have secured the legislative relief, even if 
there had been no winch project. The appellants are, in effect, urging 
the Court to reject a finding which the trial court did not make. 


IV 


The appellants urge that the private relief legislation prohibited 
the trial court from compensating Morris F. Luff out of the funds 
appropriated by Congress for his efforts in securing legislative relief. 
This argument is not justified by the legislative history, which clearly 
shows that Congress was concerned solely with the Government's obli- 
gation to the Willmore partnership, and not with the distribution of the funds 
awarded ..among the partners after the Government's obligation to 
the partnership had been satisfied. If Congress had intended to control 
the allocation of the proceeds of the award among the partners, and 
among the other claimants, it seems only reasonable that the drastic 
prohibitions which the appellants are contending for would have been 


spelled out in clear and unambiguous language. 
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ARGUMENT 
I 


APPELLEE MORRIS F. LUFF IS ENTITLED TO. 
COMPENSATION FOR HIS EXTRAORDINARY 
SERVICES IN ACHIEVING PASSAGE OF THE 
RELIEF LEGISLATION. 


APPELLANTS’ CONTENTION THAT “THE COURT ERRED IN 
COMPENSATING MORRIS F, LUFF IN AN AMOUNT OVER AND | 
ABOVE HIS PARTNERSHIP INTEREST FOR ALLEGED SERVICES 
TO THE FIRM” IS SELF-CONTRADICTORY. | 


The appellants contend that "the court erred in compensating 


Morris F. Luff in an amount over and above his partnership interest 

for alleged services to the firm." (Appellants' Brief, p. 12) (emphasis 
supplied). A close look at this statement reveals that it is self-defeating. 
The appellants have consistently maintained that the partnership interest 
of each partner should bear a direct relation to the time which he spent 
working for the partnership (J.A. 14, 112, R. 392, 394, 395, 398 (Pl. 

Exh. 10) 405, 406). But unfortunately for appellants, this formula works 
greatly to their disadvantage when appellee Morris F. Luff's time for 
his services to the partnership in achieving passage of the relief legis- 
lation is‘ taken into consideration in the computation. Their dilemma 
is heightened by their contention that 'the plaintiffs (appellants) have 
shown the Court that the defendant (appellee) acted as a partner during 
the period for which he was specially compensated by the Court .... ." 
(Appellants' Brief, p. 29) (emphasis supplied). | 


The appellants have attempted to solve their dilemma in a rather 
curious fashion. They continue to stand by their theory that the partner- 
ship interest of each partner is based on service to the partnership, but 
they attempt to limit its application solely to services rendered in con- 
nection with the winch project. (This method of computing the partner- 
ship interest of each partner accounts for appellant Willard J. Luff's 
claim to a 48% interest). But, appellants argue, Morris F. Luff's five’ 
year effort to secure passage of the relief legislation must not be 
recognized as special services because "he was doing no more than he 


“ 
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was obliged to do as a partner," and under an “established principle of 
law" is therefore "not entitled to receive any part of the funds of the 
partnership over and above his partnership interest." (Appellants' 

Brief, p. 17, 29). Although appellants have studiously avoided spelling 
out the mechanics for arriving at this conclusion, it is all too obvious 
that in determining Morris F. Luff's partnership interest the appellants, 
by 2 somewhat belated reliance on the "law", have simply excluded from 
their computation a substantial portion of the services which he rendered 
the partnership. The essence of appellants' position seems to be that the 


partners are equals, but some are more equal than others. 


This is the same line of reasoning which the appellants employed 
in the lower court, where they were claiming that it was agreed by all of 
the partners that the net proceeds of the partnership claim against the 
United States would be divided between them in accordance with the pro- 
portionate amount of time expended by each partner in the performance 
of the partnership business to the date of completion of the winch produc- 
tion project (R. 847). And since the alleged agreement only related to the 
time spent on the winch project, time expended by the partners after dis- 
solution in connection with the winding up of the partnership affairs, in- 
cluding their efforts in collecting their claim against the United States, 
is not properly to be considered, according to the appellants, in deter- 
mining the distributive shares due to the respective partners. (J.A. 14, 
R. 392, 394, 405, 406, 421). 


This theory of distribution was completely shattered when the trial 


court specifically found as a fact that such an agreement never existed 
(J.A. 112). The trial court did determine the appellants" interests in the 
proceeds of the award on the basis of time spent on the winch project. 


It did so, not because of any agreement to that effect, but because it 
determined the partners’ respective interests on the basis of services 
rendered. (J.A. 119). 
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The theory of distribution which the appellants advance to this Court 
is necessarily pinned on a finding that the parties had entered into an 
agreement for the division of the partnership assets. But since the trial 
court has found that no such agreement existed, they apparently are 
attempting to save their theory of distribution by simply ignoring this 
factual deficiency in the basis for their position. 


B. UNDER COMMON LAW PARTNERSHIP PRINCIPLES APPELLEE 
MORRIS F, LUFF IS ENTITLED TO COMPENSATION FOREX TRA ORDINARY 
EFFORTS IN SECURING PASSAGE OF THE RELIEF LEGISLATION, 


Appellants Willard J. Luff and John Slacks contend that under 
common law partnership principles the partnership interests of the 
partners are equal. If this approach is adopted the basic partnership 
interest of each partner in the net proceeds of the award should be one- 
third, rather than the 48.3% -- 36.2% -- 15.5% ratio adopted by the trial 
court. But even so it does not follow that Morris F. Luff is not entitled 
to compensation for the services he performed in securing passage of 


the relief legislation. 


Admittedly, this question of whether a partner is entitled to com- 
pensation for "extra" services is sometimes uncertain. Here, however, 
the difficulty is eliminated by analysis of the material facts. It is un- 
disputed that the service which Morris F. Luff rendered in securing 
passage of the relief legislation was performed after dissolution of the 
partnership in 1945-(Appellants' Brief, p. 12; J.A. 2, 3) Yet the appel- 
lants, in attempting to show that post-dissolution services may not be 
compensated, have relied, to a substantial degree, on cases and author- 
ities which are concerned with compensation for services in conducting 
the partnership business prior to dissolution (See e.g., citation to 
20 R.C.L., Partnership, sec. 90; 40 Am. Jur. Partnership sec. 350; 
Bach v. Bach, 373 Ill. 442, 26 N.E. 2d 858). 


As a rule, the courts have made a distinction between services 
rendered by a partner in carrying on the partnership business before 


dissolution and services rendered in continuing the business after 
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dissolution. The partner! who is dissatisfied with the efforts of his co- 


partners while the partnership business is a going concern may simply 
dissolve the partnership. Since this remedy, as a practical solution, is 
generally adequate, "the law implied equality" (Consaul v. Cummings, 

222 U. S. 262, 269, 56 L.Ed. 192, 196 (1911) ), and the courts have been 


reluctant to compensate a partner for "extra" services. 


The difficulty involved in determining the comparative value of 
the work of each partner in conducting a going business and in earning 
the profits, and in comparing the time they may spend on the matters 
under consideration, is an additional reason which the courts have given 
for denying a partner's claim for compensation. However, the appellants 
should not now be permitted to insist on equality. Throughout this pro- 
ceeding, they have insisted that the respective partnership interests 
should reflect the fact that there was a disparity between the efforts of 
the partners, and have offered evidence tending to establish such dis- 
parity (J.A. 14, 112, R. 392, 394, 395, 398 (Pl. Exh. 10), 405, 406). 


On the other hand, where a partner continues the business after 
dissolution, the basis upon which the non-participating partner or the 
legal representative of a deceased partner is held entitled to an account- 
ing for profits earned after dissolution has been said to be the use to 
which his undistributed interest in the firm has been put in earning such 


profits. 


The law does not seek to penalize the partner who continues the 
business. Bracht v. Connell, 313 Pa. 397, 170 Atl. 297, 300 (1933). The 
amount payable as the non-participating or deceased partner's share in 
the profits is based on the relative amount of the deceased or non- 
participating partner's share in the partnership property, rather than 
on the share in the profits which he was receiving during the existence 
of the partnership. Douthart v. Logan, 190 Ill. 243, 60 N.E. 507 (1901); 
Robinson v. Simmons, 146 Mass. 167, 15 N.E. 558 (1888); Consaul v. 
Cummings, 222 U. S. 262 (1911). 
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If, because of the amount of time, skill and labor expended, 
Morris F. Luff's post-dissolution activities are considered as analogous 
to a continuation of the business, the authorities cited by appellant would, 
if anything, support the trial court's action in granting additional com- 
pensation to appellee. If the circumstances here are analogous, then the 
value of the partnership asset at the time of dissolution was equal to the 
sum eventually appropriated by Congress, minus the value of Morris F. 
Luff's services and expenses in securing enactment of the relief legis- 
lation. 


In a strict sense, however, Morris was engaged ina winding-up of 
the partnership affairs, in the course of which he performed extra- 
ordinary services of great value, not required by his partnership obliga- 
tion, rather than in a continuation of the partnership business. Admittedly, 

It is the undoubted general rule of the law of partner- 
ship that upon the dissolution of a firm each member 
is under obligation to perform what work may be 
necessary for closing out the business without other 


compensation than his share of the profits. (Roth v. 
Boies, 139 Iowa 253, 115 N.W. 930, 935, 936 (1908) ). 


But this rule 


is subject ... to frequent exceptions, and, where the 
circumstances are such as to render it equitable that 
compensation in wages or an increased apportionment 
of profits be awarded to one of the partners, the court 
will adjust the account accordingly. [Citing cases] 
(Roth v. Boies, 115 N.W. at 936). : 

Courts confronted with a similar factual situation have held that 
the type of services which Morris F. Luff rendered constitutes some- 
thing beyond those simple and immediate winding-up services which a 
partner is expected to render without compensation. In these cases, 
the question of whether compensation should be allowed has been decided 
on the basis of the time, skill, and labor expended, and not on the basis. 


of a simple categorization of the services as either a "winding-up of 


the partnership affairs" or a "continuing of the partnership business." 
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A case directly in point is Maynard v. Richards, 166 Ill. 466, 46 


N.E. 1138 (1897). In that case, one of the partners prosecuted a partner- 
ship claim for six years after dissolution of the partnership, and finally 
succeeded in accomplishing a substantial recovery. The court, after a 
careful consideration of the rationale of the competing rules of law, 
granted the partner compensation for his efforts in successfully realizing 


on the partnership asset: 


***The text-books and the authorities all hold that, 
after the dissolution of the firm by the death of one 
of the partners, the surviving partner is entitled 

to no extra compensation for services rendered by 
him in winding up the affairs of the partnership, in 
the absence of any agreement allowing such com- 
pensation in the articles of co-partnership. [Citing 
authorities]. But the rule that a surviving partner 
is entitled to no extra compensation applies to his 
services in winding up the partnership. The wind- 
ing up or settling of the partnership affairs after 
the death of one of the partners may be said to 
consist, as a general thing, in selling the property, 
receiving moneys due the firm, paying the firm 
debts and the advancement of the partners, return- 
ing the capital contributed by each partner, and 
dividing the profits. Where, however, the surviving 
partner renders services in excess of the mere 
winding up of the partnership affairs, he will, under 
certain circumstances, be entitled to compensation 
for such excess. [| Citing authorities]. It is said, 
in Bates on the Law of Partnership, at section 773: 


"The rule applies merely to the simple and imme- 
diate winding up by collecting the assets, paying the 
debts, and accounting for the surplus, as is neces- 
sarily involved in the creation of the partnership 
and implied in the contract; but for time, skill, and 
labor expended beyond this, and inuring to the 


general benefit, the reason of the rule fails." The 
most usual cases where the surviving partner is 


allowed compensation are cases where he success- 
fully continues the business of the firm, or suc- 
cessfully completes an enterprise in which the firm 
has been engaged, so that a substantial benefit is 
received from his efforts. The amount of compen- 
sation will vary according to the state of the accounts, 
the nature of the business, the difficulty and results 
of the undertaking, and its necessity or desirability. 
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[Citing authorities]. If he performs such extra 
services with the consent of the representatives 

of the deceased partner, such consent is sometimes 
an important factor in determining the question 
whether he is entitled to compensation. His claim 

to compensation will, in connection with the circum- 
stance already mentioned, be looked upon with favor, 
if the representatives of the deceased partner elect 

to share in the profits realized from his services as 
surviving partner. While it is true that compensation 
will ordinarily be denied to a surviving partner in the 
absence of an agreement therefor, yet an agreement 
will sometimes be implied where the services are 
extraordinary and unusual, and such as could not 
reasonably have been contemplated. [ Citing cases 

and authorities]. Applying the principles thus 
announced to the facts of the present case, we are 

of the opinion that Richards, as surviving partner, is 
entitled to extra compensation for his services in the 
prosecution of the suit at law heretofore mentioned. 

A suit in chancery had already been begun for the 
recovery of future profits for the total breach of the 
contract by the railroad company in the lifetime of 
Maynard [the deceased partner]. This chancery 

suit had ended adversely to the firm in May, 1888. 

If at this point Richards had ceased the prosecution 

of any further litigation for a recovery of future 
profits, it could not have been said at that time, with 
the light then had upon the chances of recovery, that 
he was recreant in his obligations to the estate of his 
deceased partner. But on May 17, 1888, seven months 
after the death of Maynard, he commenced an action 
at law against the railroad company for unliquidated 
damages or future profits under circumstances, which, 
to say the least, seemed to make success a doubtful 
matter. This suit he prosecuted for six years, and 
finally succeeded in recovering nearly $100,000 for 
himself and the estate of his deceased partner. His 
action in this regard was a continuation, in another 
form, of a litigation which the firm had been engaged 
in at the time of Maynard's death, and was the com- 
pletion of an effort at recovery which had been begun 
by the firm in the lifetime of Maynard. He spent a 
great deal of his time in securing evidence and attend- 
ing upon numerous hearings and trials, in obtaining the 
attendance of witnesses, in procuring documentary evi- 
dence, in employing and consulting with attorneys, in 
looking up authorities, in doing clerical work, in re- _ 
viewing abstracts of record, in making suggestions to 


PRD ae “ 
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his counsel. Ali this labor necessitated the practi- 
cal abandonment of all other business. * * * The 


long and successful prosecution of the suit may be 
regarded as service in excess of the mere winding 
up of the partnership affairs. The case of Zell's 
Appeal, 126 Pa. St. 329, 17 Atl. 647 (1889), is some- 
what similar in its facts to the case at bar. There a 
surviving partner, many years after the death of the 
other partner, succeeded in compromising a land 
claim, and realized therefrom some $50,000. The 
claim was not merely doubtful, but had no real 
foundation in law or equity; and the court there said: 
‘More than thirteen years after his [deceased part- 
ner's] death, Zell seems to have discovered this 
claim, * * * and he prosecuted it for four years, 
with the energy and under the circumstances already 
related, to ultimate success. And, now that the 
others come in and claim a share in the success, * * * 
we think, in equity, they should make him a fair com- 
pensation for his services." What the amount of the 
compensation of Richards should be is a question of 
fact. There is evidence in the record sustaining the 
finding of the appellate court upon this subject, and 
we are not disposed to disturb their judgment, so far 
as the amount of compensation is concerned. (46 
N.E. at 1142-1143) (emphasis supplied). 


Maynard v. Richards is not a provincial rule: 


Prior to 1929 when [ sec. 18(f) of] the Uniform Part- 
nership Act became part of our statutory law .... the 
common-law rule ... that such services by the sur- 
vivor [ in winding up the partnership affairs] were 

’ not compensable -- prevailed in this state. That rule 
rested upon the premises that the law enjoined such 
duty on the survivor as an incident of the contract of 
partnership, and the death of a copartner was one of 
the ordinary risks which a partner took. Within the 
meaning of the rule, the winding up or settling of the 
partnership affairs was restricted to selling the firm 
property, receiving money due the firm, paying its 
debts, returning the capital contributed by each 
partner, and dividing the profits. [Citing 40 Am. 
Jur., Partnership, sec. 313, p. 348; Maynard v. 
Richards, 166 Il. 466, 48 N.E. 1138; Lamb v. Wilson, 
3 Nev Unof. 496, 92 N.W. 167]. Where, however, the 
surviving partner rendered service in excess of the 
mere winding up of the partnership affairs, he was 


-_ 


-«. 
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entitled to compensation for such excess. (J acob- 
sen v. Wilkholm, 29 Cal. 2d 24, 172 P.2d 878 (1946) 
(emphasis supplied) 


Parenthetically, under section 18(f) of the Gniform 
Partnership Act a surviving partner is entitled to 
reasonable compensation for all of his services in 
winding up the partnership affairs. : 


In the case at bar, as in the Maynard case, the services rendered 


in securing passage of the relief legislation were "in excess of the mere 
winding up of the partnership affairs" and, therefore, the "reason of the 
rule" which denies compensation fails. This is especially true where, 
as here, there is a dissolution inter vivos. If the dissolution results 
from the death of one of the partners, the law does not permit the 
deceased partner to appoint a substitute, nor can his personal repre- 
sentative, no matter how well qualified, assist in winding up the affairs 
of the firm: | : 

Whether that be considered a right or duty, it is in 

either event cast on the survivor. In performing it 

he only carries out an obligation implied in the 

partnership relation, and is therefore entitled to no 

compensation for thus doing what he was bound to 

do, and what would have been imposed on the other 

had the order of their death been different. To allow 

the survivor compensation wherever he continues the 

business would be to offer. an inducement to delay the 

settlement which ought to be made as soon as possible. 

(Consaul v. Cummings, 222 U. S. at 270) CEES 

added) 
But, where the partnership is dissolved inter vivos there is no deceased 
partners' estate which the law must seek to protect by denying compen- 
sation to the surviving partner. Furthermore, unlike the representatives 
of a deceased partner, all of the partners have a right, if they choose to 
exercise it, to wind up the affairs of the partnership dissolved inter 
vivos. It is only equitable, therefore, that the partner who assumes a J 
burden which he is not obligated to assume, and which the non-partici-— 
pating partners refuse to accept, and cannot be forced to accept, should 


be rewarded for time, skill, and labor inuring to the general benefit. 


oo 
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Since the trial court found that "the passage of the relief bills which 
ultimately produced the money was achieved through practically the 
sole efforts of Morris F. Luff," and that "these efforts required con- 


siderable time and ingeniousness on his part," it was well within “the 


general equity powers of the court" (J.A. 118) to award reasonable 
compensation for these services. Consaul v. Cummings, 222 U. S. at 270. 


Appellants have relied in their Brief on Levy v. Leavitt, 257 N.Y. 
461, 178 N.E. 759 (1931). The facts there are similar to the facts in 
the case at bar, up to a point. In their abstract of the Levy case appel- 
lants state that "the plaintiff had contributed money toward the purchase 
by his partner, the defendant, of a large amount of bacon ... upon the 
understanding that he (the plaintiff) would receive 20% of the profits 
upon the resale thereof by defendant." (Appellants' Brief, p. 15) 
(emphasis added). This is somewhat of an understatement of the dis- 
tinguishing feature of the case. This "understanding" was, in fact, a 
binding contract, evidenced in large part by a letter signed by the de- 
fendant, under the terms of which the parties agreed that the plaintiff 
would merely contribute a specified amount of money to the partnership 
for the purchase of the bacon, and "that the joint venture should be 
managed by the defendant and that the plaintiff was not obligated to per- 
form any services or to make any further capital contributions." 178 
N.E. at 759. The defendant, in seeking legislative relief, was simply 
acting under an express contractual obligation; and he undertook the 
task of securing legislative relief fully aware that 20 per cent of the 
profits realized from a congressional appropriation would belong, under 
their express contract, to his partner: 

The rights and obligations of the partners as between 


themselves arise from and are fixed by their agree- 
“ment. (178 N.E. at 759) 


kee Ke KOK X 


Though the evidence shows that unexpected obstacles 

called forth extraordinary exertions by the defendant 

in attempting to sell the bacon, nevertheless his 
Services at that time were performed in compliance 


™, 
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with the obligation he had assumed, when the 
partnership was formed, to devote his efforts to 
the resale of the bacon. (178 N.E. at 760) | 


Furthermore, the court in the Levy case affirmatively recognizes 
that following dissolution special services may be rewarded, even with- 
out the finding of a special contract: 


Perhaps the courts in some jurisdiction require 
less evidence of a special contract where the 
services rendered after dissolution, and, indeed, 
at times awarded, without finding of special con- 
tract, compensation for services rendered by a 
surviving partner in the dissolution of the partner- 
ship. See Consaul v. Cummings, 222 U. S. 262 ***. 
(178 N.E. at 760) 


II 


THE CONDUCT OF MORRIS F. LUFF DID NOT 
CONSTITUTE FRAUD. 


The position of Morris F. Luff that he was to ae all the fruits 
of his labor and expense is charged by appellants as fraud; in fact, that 


has been one of their principal positions throughout this entire litigation. 
Yet when they were afforded the opportunity to prove their charges at 
the trial below, they failed to produce any testimony to support them. 


Believing that both Willard J. Luff and John W. Slacks, his former 
partners, had, as they stated, concluded that there was no hope of re- 
covering on their claim against the Government and that they did not 
want to spend any more time in prosecuting it (J.A. 129, 152, 153, 172- 
173, R. 515, 526, 606, 632) Morris F. Luff, with the aid of his wife, 
carried on the collection efforts alone. Quite naturally, he felt that any 
recovery would be his and not that of his former partners who had 
deserted him and came back to join forces with him when the battle 
was over and when they learned that he was on the brink of success. 


Appellee's position and conduct are well illustrated by the case of 
Bracht v. Connell, 313 Pa. 397, 170 Atl. 297 (1933), mics involved a 


PF al 
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partnership engaged in road construction. Two of the partners (appel- 


lants), without the knowledge of the remaining partner (appellee), and 


with the use of firm funds, bid upon and obtained a large contract in 
West Virginia for building a hard surfaced road. After obtaining the 
contract the two partners terminated the partnership. The remaining 
partner was not permitted to join in the completion of the contract, even 
though he contended that the contract was a partnership asset. The two 
partners were under the impression that they could perform the West 
Virginia contract as their own. The court held that they were not en- 
titled to do so, and said that "while appellants were not acting in bad 
faith in this transaction, but were doing what they believed they had 
every right to do, they were mistaken. The law demands that they must 


faithfully account to appellee; but the law places no greater penalty on 


them than that they give appellee the value of his share in that contract, 
reflected in this case by 2 proportion of the net profit after deduction of 


all proper charges and costs." (170 Atl. at 300). 


Appellants seem to have lost sight of the fact that there would 
have been no recovery whatever for their benefit if appellee had pursued 
the same course they did, which was to turn their backs on the claim 
and, with minor exceptions, pursue their other affairs for their own 
benefit. 


A. THERE IS NO BASIS IN LAW FOR APPELLANTS” ASSERTION 
THAT MORRIS F. LUFF ACTED FRAUDULENTLY. 


The appellants rely on Zimmerman v. Harding, 227 U. S. 489, 
57 L.ed. 608 (1913), for the proposition that a partner is not entitled to 
compensation if he has "excluded" his co-partners from ‘joint posses- 
sion and control” of the partnership asset. In the Zimmerman case the 
partnership asset was a hotel. One of the partners became dissatisfied 
with the contribution of her co-partner in managing the hotel, and pro- 
ceeded to exclude the latter from the business, claiming that the 
partnership had been dissolved. In reviewing an action for an account- 
ing instituted_by the excluded partner, the Supreme Court stated that: 


-~ 
— 
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In such circumstances it seems inconsistent that 

Mrs. Zimmerman should be allowed for services 

which she wrongfully took upon herself because 

she had unlawfully excluded Harding from partici- 

pation. Probably upon theory that her manage- 

ment had resulted in a profit in which Harding was 

permitted to share, it was thought equitable that 

she should be compensated. (227 U. S. at 496) 
Since an exception was not filed to the granting of compensation, the 
Supreme Court refused to overrule the trial court's action. But even if 
the Court had ruled on the matter, its decision would not have been ap- 
plicable to the case at bar. In their attempt to gain support from 
Zimmerman and similar cases, the appellants have seized upon the word 
"exclude."" It is obvious, and the appellants do not claim, that Morris F. 
Luff attempted to "exclude" them from the partnership business (which 
ceased in August of 1945), as that term is used in the Zimmerman case. 
Morris F. Luff did, however, honestly believe that his former co- 
partners had abandoned their rights to the claim against the Government 
(J.A. 127, 128, 129, 152-153, 172-173, R. 601, 526, 495, 500-501, 515, 
594, 595, 602-603). His efforts to obtain legislative relief in the name 
of the partnership were conducted completely above board and with the 
knowledge of the appellants (J.A. 139, 218, 221-222, R. 421) Appellants 
have taken the untenable position that it is fraudulent for a person to 
openly and in good faith seek to obtain what he honestly believes is 
rightfully his own. If appellants' contention is upheld, every plaintiff 
who loses a law suit will be branded as having acted, not only mistakenly, 
but fraudulently. 


It was simply impossible for Morris F. Luff to "exclude" the ap- 
pellants, as that term is used in the Zimmerman case. Appellants’ own 
testimony shows that they were aware that bills were being introduced, 


and shows that they even participated in a few days of the congressional é 
hearings (Appellants' Brief, p. 19). Even if Morris F. Luff could have / 
"excluded" them from the halls of Congress, he could not prevent ther 
from establishing their interest in legislation passed for the benefit of 


i. geen 
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"Willmore Engineering Company.” There is no evidence, and the ap- 
pellants do not claim, that Morris F. Luff attempted to obtain legisla- 
tion which named him, and not the Willmore Engineering Company, as 
the sole beneficiary. On the contrary, the undisputed evidence shows 
that Congress was not interested in the dispute between the former 
partners and that it sought only to satisfy the Government's obligation 
to the Willmore Engineering Company (J.A. 145, 147, 117-188, 211; 
J.A. in Luff v. Luff, No. 12,953, 96-98). 


B. THE RECORD DOES NOT SUPPORT APPELLANTS* CONTENTION 
THAT MORRIS F. LUFF ACTED FRAUDULENTLY. 


Not only the law, but the "evidence" which appellants cite in sup- 
port of their charge of fraud is completely lacking in substance. For 
example, they have tried to give a sinister meaning to Morris F. Luff's 
statement to Lawrence B. Slater (Congressman Small's administrative 
assistant) that "Willard was formerly a partner in Willmore Engineer- 
ing Company." (Appellants' Brief, p. 19; J.A. 139). But without any 
apparent awareness of the obvious contradiction, the appellants, in the 
next sentence of their Brief, state that "Morris phoned Willard and 
made an appointment to meet him at Mr. Small's office on the following 
Saturday." (Appellants' Brief, p. 19; J.A. 139). If the record shows 
that Morris F. Luff was mistaken as to the extent of his rights in the 
Willmore claim, it certainly does not show that he attempted to hide 
the possible interests of the appellants, or to keep them from partici- 
pating in the legislative efforts. 


As further evidence of fraud, appellants have stated in their brief 
(at page 20) that, since appellant Willard J.Luff lived in Gambrills, 
Maryland, he could have been reached by Morris F. Luff, if the latter 
had "had any desire or intention to contact him" and keep him informed 


of the progress of his legislative activities. The testimony of Morris 


F. Luff on direct examination, which is cited by appellants in support 
of this tenuous inference of fraud, speaks for itself (J.A. 129-130): 


. a 


nett. 
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When, if you know, did Willard obtain employment 
by the Pennsylvania Turnpike Commissioner? 
A. Well, in the latter part of October, I think, 1949. 


What did he do then? A. Well, at that time Willard 
just said he was all through. He wanted never to 
hear of it [the partnership's claim against the Gov- 
ernment] again, and he was leaving, and asked me 
to please never even call him up at his home [ in 
Gambrills, Maryland] where he went on week-ends, 


and if I had to ask him about any part of the busi- 


ness, call him up at Harrisburg where he had a room 
at night, during the week. 


Where was he living at that time? A. well, he came 
back every week-end I understand. 


I mean where did he actually have his residence? 
A. Out here in Maryland. 


Gambrills, Maryland? A. Yes. 


How far is that from Washington, D. C.?. A. I think 
it is 27 miles. 


Who was present when he made that eee 
Mr. Luff, when Willard made it? A. In 1949 ? 


Yes. A. Well, that was in our office at 931 Union 

Trust Building and Ruth was present and Harry 

Crooks was present and I was present. _ 
These few references which appellants have made to the record to sup- 
port this charge of fraud demonstrate, if anything, that their ignorance, 
if any, of Morris F. Luff's legislative activities was self-imposed. 


The following statement on page 20 of Appellants' Brief merits 


special comment: 


It seems clear from this testimony that Willard's 

appearance on the scene was a disconcerting and 

unwelcome event, insofar as Morris and Mr. Slater 

were concerned (See testimony of Slater as to visit 

of Willard's attorney -- R. 758; J.A. 210-211). 
This statement is clearly meant to imply that Mr. Slater (Congressman 
Small's administrative assistant) and Morris F. Luff were engaged in a 
fraudulent conspiracy to make Morris the sole beneficiary of any private 


relief legislation. This is a gross misuse of testimony. The testimony 
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cited (J.A. 210-211) shows that Willard J. Luff was already ''on the 
scene" and that the legislation was being introduced "for the Luff - . 
brothers under the name of Willmore Engineering Company” (J.A. 211) 
(emphasis supplied). 


A final observation with regard to the appellants’ use of the record 
in attempting to support their charge of fraud seems to be in order. If 
there was any merit at all in the appellants’ charge of fraud, it seems 
unlikely that their Brief would have contained so many assertions of 
“fact” which are not supported by a single citation to the record. See, 
e.g., Appellants' Brief: page 18, 1st and 2nd paragraphs; page 19, 1st 
full paragraph; page 20, 2nd full paragraph; page 21, 1st full paragraph; 
page 23, 1st full paragraph. 


lil 


THE RECORD CLEARLY SUPPORTS AND JUSTIFIES 
THAT PART OF THE JUDGMENT WHICH COMPEN- 
SATED APPELLEE MORRIS F. LUFF FOR HIS 
EFFORTS IN ACHIEVING PASSAGE OF THE PRIVATE 
RELIEF LEGISLATION. 


The appellants further object to that part of the judgment which 
compensated Morris F. Luff for his efforts in achieving passage of the 
private relief legislation on the ground that the record does not support 
the trial court's finding that "the passage of the relief bills which ulti- 
mately produced the money was achieved through practically the sole 
efforts of Morris F. Luff" (J.A. 119; Appellants' Brief, p. 24). 


Appellants refer to the above-mentioned finding and then quote the 
fourth and fifth findings of the court, which stated that accomplishment 
of the winch production project required the combined efforts of the 
three partners and that the partnership would not have been entitled to 
any money if the project had not been successfully accomplished. They 

then argue that the three findings are contradictory. The appellants 
: apparently have formed a misconception of the trial court's findings. 


They seem to be under the impression that the trial court found as a 


—_ 





25 
fact that, even if there had not been a winch project, Morris F. Luff 


would nevertheless have secured passage of the relief legislation and 
that his efforts in achieving that result was the single factor responsible 
for the congressional appropriation. 


The finding which the trial court actually made as to the role 
which Morris F. Luff played in securing passage of the undeniably essen- 
tial relief legislation is based on what actually happened and not on con- 
jecture gleaned from a voluminous record. The trial court's finding is 
clearly supported, by facts disclosed in the record. | From early in 1949 
(when legislative relief was first sought) until final passage of the legis- 
lation in June of 1954 Morris F. Luff devoted practically his full time 
and energies to the task (J.A. 135, 137, 142, 143, 144, 145, 156, 157, 158), 
he travelled extensively (J.A. 132) and incurred personal expenses 
totalling $40,000.00 (J.A. 157, 170). And he continued these efforts even 
after appellant Willard J. Luff announced in October of 1949 that he 
wanted nothing more to do with the claim, and would not spend any money 
in attempting to realize on it. (J.A. 129, 172, 173, R. 606, 632, 526). He 
carried out his determination by obtaining employment in Pennsylvania 
and removing himself from the scene. (R. 435, 436, 525, 526, 521, 522, 
J.A. 129, 172, 173). In the meantime, Slacks had permanently left 
Washington, had other employment, and took no part in the legislative 
effort (R. 499, 500, 501, 514, 515, 519, 520, J.A. 125, 134, 167, 169-170). 


Appellants have admitted in a self-serving document that from 1949 
(when legislative relief was first sought) to July, 1954, a period of five 


years, the combined time expended by them in the legislative effort and 
in other winding-up activities totalled only 122 days (R. 426, 427, 499- 
501). Even assuming the validity of this figure, it is manifestly insigni- 
ficant when compared with the 1500 days which Morris F. Luff spent in 


securing passage of the relief legislation (J.A. 156, 157). Such a vast 
disparity in the respective efforts of the partners amply supports the 
trial court's finding that 
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As between the parties the passage of the relief 
bills was accomplished as a result of practically 
the sole efforts of Morris F. Luff. (J.A. 112) 

The evidence is uncontradicted that Morris F. Luff originated the 
idea that the partnership should seek legislative relief (R. 521), and that 
he went ahead with his idea, despite the ridicule of Willard J. Luff 
(R. 525, 526). Furthermore, the initiative and persistence of Morris F. 
Luff led to the evolution and development of the arbitration approach in 
establishing this claim, which was eventually incorporated in the relief 
legislation (J.A. 134-135, 141, 142, R. 558 (Def. Exh. 15), R. 559). The 
Commerce Department, which had strenuously and effectively opposed 
prior bills providing for a lump sum payment to Willmore, finally gave 
its approval to the bill which provided for arbitration and which ultimately 
produced the money (J.A. 25, 26, 143, 144). The trial court also had be- 
fore it evidence that Morris F. Luff spotted the defect in the initial 
legislation -- which had not appropriated any monies to satisfy an 
eventual award -- and that he took immediate steps to have it corrected 
through the introduction of a second bill (J.A. 145, 146, R. 560), which 


authorized the Secretary of the Treasury to pay an award. 


The trial court logically and properly concluded that Morris F. 


Luff's ("practically the sole") efforts, which "required considerable 
time and ingeniousness on his part", should be reasonably compensated 
(J.A. 119). This conclusion merely reflects the trial court's considered 
estimation of the importance of the relief legislation, in relation to 
many other factors, on the final outcome of the attempts to collect the 
claim against the Government, and stems quite naturally from the "firm 
conviction that the only method of arriving at a solution to this case 
must be achieved through the general equity powers of the court in an 
attempt to do complete justice” (J.A. 118). 
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IV 


THERE IS NO RATIONAL BASIS FOR APPELLANTS' 
CONTENTION THAT "THE JUDGMENT IS A SUB- 
VERSION OF THE PRIVATE LAWS AND NENTS OF 
CONGRESS". 

Appellants state that "nothing contained in the Private Laws, or 
in the award of the Arbitrators made thereunder, can be construed or 
interpreted to mean that Congress intended that Morris F. Luff, or 
anyone else was to be rewarded or compensated out of the funds appro- 
priated for lobbying the bills through the legislature.” The contention 
is correct if appellants mean by this that Congress was not concerned 


with, and therefore neither formed nor expressed any intent with regard 


to, the equities and interests of the individual partners, or anyone else, 


in the proceeds of the award. 


It seems quite clear from the wording of the private relief laws 
and from the legislative history that Congress was concerned solely with 
the Government's obligation to the Willmore partnership, and not with 
the competing claims of the partnership creditors or those of the indi- 
vidual partners to the proceeds from the award (J.A. 16-25, 145, 187- 
188, 211, J.A. in Luff v.-Luff, No. 12,953, pp. 97-98). The legislation 
merely directs the Board of Arbitrators to determine the amount "re- 
quired to satisfy any obligation of the United States to Willmore Engi- 
neering Company."' In determining this amount the arbitrators were 
required to consider the | 

services and expenses in connection with fe [ Will- 
more's] contract and the breach of it, if any, with 
the United States for production of winches for . 
transport vessels necessary to the prosecution of 
World War I, pursuant to special emergency author- 
izations and commitments under war powers, for 
which it is alleged the United States has failed to 


provide adequate payment. (Private Law No. 495, 
83d Cong., 2d Sess. (68 Stat. 106) ). 
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The natural and fair interpretation of this language is that Congress in- 
tended merely to set out the elements or factors which the Board of 


Arbitrators was to consider in determining the Government's liability. 


However, appellants appear to contend that the terms of the private 
relief legislation impliedly spell out a congressional intent to control 
the allocation of the funds after the award. Apparently, they believe that 
the directions to the Board of Arbitrators contained in the legislation 
must also be treated as restrictions on the distribution of the fund awarded. 
This interpretation has several startling implications. Since the Board of 
Arbitrators was merely empowered to determine the "obligation of the 
United States to the Willmore Engineering Company," appellants’ inter- 
pretation would prohibit the court from distributing the proceeds from 
the award to anyone except the Willmore partners. This would mean, of 
course, that the intervenors were not entitled to their share of the pro- 
ceeds (J.A. 114-117, 118). The spuriousness of appellants’ interpreta- 
tion is brought into even sharper focus by the fact that a substantial 
portion of the share of the congressional appropriation which appellants' 
counsel received (J.A. 119) was compensation for services rendered in 
connection with this claim, which appears to be, in part, in response to 
his demand for payment for his activities before Congress (R. 851, 858, 
J.A. 113, 129). If Congress had intended to control the allocation of the 
proceeds of the award, it seems only reasonable that the drastic pro- 
hibitions which the appellants are contending for would have been spelled 
out in clear and unambiguous language, as was done in the so-called 
"10 per cent" clause. 


“Extensive argument" in support of appellants' views would appear 
to be not only unnecessary -- as the appellants’ Brief admits -- but 
fruitless as well. 
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V 


THE JUDGMENT DOES NOT VIOLATE THE SO- 
CALLED "10 PER CENT" CLAUSE OF THE 
PRIVATE RELIEF LEGISLATION. 

Appellants contend that the compensation to Morris F. Luff for 
his efforts in securing passage of the relief legislation in excess of ten 
percent of the amount appropriated by Congress is barred by the relief 
legislation. They have "assumed" that "to the extent that the Court 
below undertook to compensate the defendant ... it regarded him as an 
agent, and not a principal, with regard to the legislative effort of the 
partnership."" They further assert that "the Court lifted him out of the 
role of a partner of Willmore, and placed him in the position of the 
partnership's agent."' (Appellants' Brief, p. 29) (emphasis supplied). 


It is indeed curious that the appellants did not make even a per- 
functory citation or reference to the record, to the trial court's findings, 
to congressional hearings and debates, or to any other source which 
might have supported their assumption. Nor have they so much as 
hinted at the reasoning processes by which this "necessary and unavoid- 
able" assumption was evolved. And in the face of their own "necessary 
and unavoidable" assumption, the appellants, in the next succeeding 
paragraph of their Brief, state categorically: 

The plaintiffs [ appellants] have shown the Court 
that the defendant acted as a partner during the 
period for which he was specially compensated 


by the Court . (Appellants' Brief, p. ?) 
(emphasis supplied) 


A, THE TRIAL COURT DD NOT IN ANY SENSE “LIFT” MORRIS F. LUFF 
“OUT OF THE ROLE OF A PARTNER OF WILLMCRE,” 


It is hornbook law that, absent a winding up by a court, a person 


is entitled to wind up the affairs of a partnership only if he has the 
status of a partner. A partner is not even permitted "to appoint a sub= 
stitute, nor can his personal representative, no matter how well qualified, 


Ye ss 


—_ 
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assist in winding up the affairs of the firm." Consaul v. Cummings, 
992 U. §. at 270. Morris F. Luff could not have been lifted "out of the 
role"' which entitled him to wind up the partnership affairs. 


At the risk of misconstruing the theory behind appellants’ "neces- 
sary and unavoidable" assumption, it is suggested that they are arguing, 
in effect, that the word "compensation" must connote an agency relation- 
ship. If this is their position, it overlooks the undisputed facts of the 
case. Morris F. Luff was not under a duty to spend five years attempt- 
ing to realize on the claim against the Government. The fact that his 
efforts incidentally inured to the benefit of his former partners does not 
make him an "agent" of those incidentally benefitted. The appellants 
themselves have constantly attempted to show -- in support of their 
charge of fraud -- that Morris F. Luff was not working on their behalf 
as an agent or in any other capacity. (Appellants' Brief, pp. 18-23). 
The fact that the trial court "compensated" Morris F. Luff does not in 
itself make him an "agent", any more than a person who is "'compen- 
sated" for a personal injury is the "agent" of the person who inflicted 
the injury. In the same fashion, a person who is compensated or re- 
warded for "information leading to the arrest, etc." is certainly not an 
"agent" of the police. Morris F. Luff was "compensated", not because 
of any agency relationship, but because the trial court believed that 
equity and justice demanded it. There is simply no basis in law for the 
contention that the trial court's recognition of fact that the appellants 
were incidentally benefited by Morris F. Luff's efforts makes him an 
"agent". And there is even less basis for the contention, which the 
appellants are apparently making, that the trial court made him an 
"agent" retroactively. 


B. A BENEFICIARY OF PRIVATE RELIEF LEGISLATION IS NOT AN 
“AGENT” WITHIN THE MEANING OF THE “10 PERCENT” CLAUSE. 


Even if it is assumed -- as appellants have done -- that Morris 
F. Luff acted as an "agent" in securing passage of the legislation, it 


seems clear’that it was not Congress’ intention that one of the very 
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persons whom it intended to benefit by the private relief legislation 
should be considered an agent or an attorney subject to the terms of 
the "10 per cent" clause. (Luff v. Luff, 98 App. D.C. 211, 233 F. 2d 702 
(1956)). The legislative history of the private relief law involved in 
the case at bar is silent on the matter. However, Congress, in the past, 
has disclosed its reasons for including a substantially identical clause 
in prior private relief statutes. The Omnibus Claims Act (March 4, 
1915, ch. 140, 38 Stat. 962,996), for example, provided that 

No part of the amount of any item appropriated in 

this bill in excess of twenty per centum thereof 

shall be paid or delivered to or received by any 

agent or agents, attorney or attorneys on account 


of services rendered or advances made in connec- 
tion with said claim. | 


In construing the congressional intent behind this provision, the United 


States Supreme Court in Calhoun v. Massie, 253 U. S. 170, 64 L.ed. 843 
(1920), stressed the distinction between the beneficiaries named in the 
legislation, and the outsiders hired to represent the beneficiaries before 
Congress: | 


For nearly three quarters of a century Congress 
had undertaken to control in some measure the con- 
ditions under which claims against the government 
may be prosecuted. Its purpose has been in part to 
protect just claimants from extortion or improvident 
bargains, and in part to protect the Treasury from 
frauds and imposition. See United States v. Van 
Leuven, 62 Fed. 52, 56. While recognizing the com- 
mon need for the services of agents and attorneys 
in the presentation of such claims, and that parties 
would often be denied the opportunity of securing 
such services if contingent fees were prohibited 
(Taylor v. Bemiss, 110 U. S. 42, 45, 28 L. ed. 64, 
65, 3 Sup. Ct. Rep. 441), Congress has manifested 
its belief that the causes which gave rise to laws 

inst champerty and maintenance are persistent. 
By the enactment, from time to time, of laws pro- 
hibiting the assignment of claims, and placing 
limitations upon the fees properly chargeable for 
services, Congress has sought both to prevent the 
stirring up of unjust claims against the government 
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and to reduce the temptation to adopt improper 
methods of prosecution which contracts for large 
fees, contingent upon success, have sometimes 
been supposed to encourage. (253 U. S. at 173- 
174) (emphasis supplied). 

ak * * x 
In view of the past action of Congress limiting 
attorney's fees, referred to above, it was at least 
conceivable when the contract was made that 
Congress might, as it proved, be unwilling to 
enact any legislation without assuring itself that 
the benefits thereof would not inure largely to 
others than those named in the act. (253 U. S. 
at 176-177) (emphasis supplied). 


The fact that the '10 per cent" clause arises from the same "causes 
which give rise to laws against champerty and maintenance" is a strong 
indication that Congress was striking only at the outsiders -- “others 
than those named in the act." Morris Luff had no "contingent fee" 
arrangement express or implied with anyone dependent upon passage 


of the private laws. 


In Capital Transit Co. v. Calhoun, 250 U. S. 208, 63 L.ed 942 
(1919), another case involving the same Omnibus Claims Act, the Court 
drew this same distinction between the "claimant" as opposed to his 
attorney -- the stranger to the claim who is subject to the '10 per cent" 


clause: 


It is easy to conceive what difficulties beset and 
what circumstances had to be considered in legis- 
lating upon such claims. Definite dispositions were 
matters of reflection, and, it may be, experience,-- 
imposition was to be protected against as well as 
just claims provided for; and, considering claimants 
and their attorneys in the circumstances, it may 
have seemed to Congress that the limitation imposed 
was fully justified,--that 20 per cent of the amounts 
appropriated would be a proper adjustment between 
them. (250 U.S. at 219) (emphasis supplied). 


That the single objective of Congress in inserting the ''10 per cent" 
clause was to confine legislative benefits as nearly as practicable to the 


true parties in interest, and thereby minimize diversion of funds to non- 


a 
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beneficiaries, is illustrated by the following passages from the congres- 
sional debate on the Omnibus Claims Act involved in the two Calhoun 
cases: 


52 Cong. Record 5289 (63rd Cong., 3d Sess.): 


Mr. Gronna -- As I understand, these claims have 
all been adjudicated by the Court of Claims, and 
they have, of course, been presented by attorneys. 
Now, can the Senator give us any information as to 
the amount that will go to those attorneys and the 
amount that will go to claimants? As I understand, 
this bill carries approximately $2,000,000. 


* * * * 


Mr. Bryan -- Mr. President, I can not; but I will 
not oppose a limitation of the amount which will be 
paid to attorneys representing the claimants. The 
committee has not authorized such an amendment; 
the matter was not before the committee, but since 
the bill has been reported the attitude not only of 
the committee, but that of the Senate and House has 
been misrepresented, letters having gone out from 
Washington to the claimants urging them to bring 
all the pressure to bear upon their Representatives 
and Senators they could, thus indicating that there 
may be very large contingent fee, and so I believe 
an amendment similar to the amendment which 
limits the amount that can be paid to attorneys for 
the collection of pension claims ought to es adopted. 
(emphasis supplied). 3 


* * * * | 
Mr. Gronna -- *** J believe a limitation should be 
placed upon the amount that should be coe for 
attorneys’ fees. 

x a aK xx : 
Mr. Gronna -- It will make a great deal of difference 
with me in voting on this measure whether or not 


there is a provision in the bill limiting the amount or 
stipulating the amount to be paid as eorney ey fees. 


51 Cong. Rec. 324 (63rd Cong., 2d Sess.): 


Mr. McKenzie -- I would like to ask the gentleman 
if these claims are not as a rule worked up and 
brought into the House by claim agents? 


Mr. Mann -- Well, I suspect the claim penis have 
some connection with most of them, but not.all of them. 





34 


Mr. McKenzie -- From the gentleman's experience 
can he tell us about what is the usual and customary 
charge made by these claim agents for getting 
through a claim of this character ? 


Mr. Mann -- Well, I think they usually charge a 
percentage, generally one-third if they can get it, 
sometimes less and sometimes more. 

Of course the truth is that a large share of the 
claims that are presented here are not discovered 
by the people who have the claims, but are discovered 
by a claim agent through collusion with some employee 
in one of the departments. Then the claim agent sends 
word to the claimant that the claimant has a claim 
against the Government which the latter does not know 
anything about, and which the claim agent will collect 
on a percentage basis. I have received such com- 
munications myself from claim agents when I knew I 
had no claim, and I did not fall for it. Perhaps they 
would have discovered a claim for me. I do not know. 
I know I did not have any claim. 


Mr. McKenzie -- Under such circumstances as you 
have related the attorney would certainly be entitled 
to a very good fee. 


Mr. Mann -- Well, I guess they get it. 
* * * * 

Morris Luff, far from being a stranger to the beneficiaries, 2 
claims agent or attorney within the meaning of the words used in the 
private laws, is a principal object of the relief legislation himself. He 
bore no attorney or agent relationship to the partnership or to the other 
partners, after dissolution. They did not employ him to represent them 
in securing the legislation; his duties as a former partner did not re- 
quire these efforts; the other former partners had no right to prevent 
him from making these efforts, even if they had so desired. He was 


proceeding as he had a right to do in his own interest. That he was 


rewarded for his extraordinary persistence and ingenuity is but his 

just due. Unjust enrichment would otherwise befall his former partners. 
That his success incidentally benefitted them by restoring their original 
partnership interest in the claim, was just sheer windfall for his former 


associates. — 
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vi 


THE ALLOWANCE OF $100, 000.00 TO MORRIS F. 
LUFF IS FAIR AND REASONABLE. 

As long ago as 1954 both appellants Willard F. Luff and John W. 
Slacks signed and filed with the Board of Arbitrators a requested per- 
centage disbursement among the former partners of the net proceeds 
of the claim (R. 414, 415). In explaining, on cross examination, the 
reason for recommending that Morris get 45.6% to Willard's 41.8% and 
John W. Slacks’ 12.6% (R. 414, 415) the witness John Slacks testified in 
part as follows: ! 


By Mr. Jackson: 


Q. Your view then -- your view and Willard's 
view as of October 22, 1954, was that Morris arent to 
get the largest percentage of all. 


A. If he would sign with us on that we were willing 
to give it to him then. 


Q. Where does it say "if"? 


A. I think we submitted it with that idea to ee 
Board. 


THE COURT: Let me ask you this: On the bottom 
of that exhibit you fixed percentages which you and 
Willard Luff suggested to the Board. What I want to know 
is, how you arrived at those particular percentages ? 


THE WITNESS: Arrived at those by giving him 
credit for what we estimated the time he might have 
spent on this was in '53 and '54. A great deal of talk 
about legislation -- 


THE COURT: After the -- 


THE WITNESS: After the dissolution of the 
partnership (R. 416). 


Upon the formula aforesaid which appellants Willard J. Luff and 
John W. Slacks asked the Board of Arbitrators to approve, Morris' 
45.6% share of the $298,333.56 remaining in court for distribution 
(Brief of Appellants' W. J. Luff and John W. Slacks, p. (i), before the 
$100,000.00 was set off to morris; and also without taking the $20,000.00 


r 


t 
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reserved for the Hegarty suit for his fee (J.A. 119) into account), would 
yield about $141,711.41 for him as compared with the $172,817.63 he 

is getting in accordance with the order of Judge Thomas. The difference 
then is that Morris, under the present order of the court would receive 
approximately only $31,106.62 more than his former partners would 
have allowed. In other words, for the 18 month period from January 1, 
1953 to approximately June 30, 1954 when the private relief legislation 
was achieved, Morris would have been compensated for this work, 
according to the division percentages requested by his former partners, 
the sum of approximately $69,000.00, or at the rate of $3,833.33 per 


month. 


Under the order of Judge Thomas, Morris receives $100,000.00 
for his efforts to secure relief legislation. In this connection, the 
uncontradicted testimony is that Morris had been working steadily in 
his legislative efforts from August 1949 to approximately June 30, 1954 
(R. 526, J.A. 157) with approximately 2 months of that period devoted to 
other work. Thus Morris' time devoted to his legislative efforts 
totaled approximately 56 months, for which his compensation averages 
approximately $1,785.00 per month -- or less than one half the monthly 
rate requested for him by his former partners in 1954. 


It must be said also that Morris' efforts were not only protracted 
and ingenious (J.A. 119) but also spectacularly successful. The fair- 


ness of the compensation is manifest. 


vil 
CONCLUSION 


Upon consideration appellee Morris F. Luff submits that appellants 
Willard J. Luff and John W. Slacks have failed to establish error in any 
of the particulars assigned. Partnership law does allow compensation 
for extraordinary services performed by a former partner after dis- 


solution of the partnership; fraud is not supported or even indicated by 


oe & 
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the record; Congressional intent has not been subverted; criminal law 
has not been violated by Judge Thomas who ordered the $100,000.00 
paid to Morris Luff, nor by the Clerk of the Court who wrote the check 
therefor,nor by Morris who received the money. The "10%" clause 
does not require such a finding. The amount is reasonable under the 


circumstances, either upon a "time" basis, a "results" basis, or both. 
The appeal in No. 14,496 should be dismissed. 
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